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Hurry 


Take Advantage of 


Free Tray 
Offered with Hex 


February 28th is the last day to buy these 
specials that have been setting new Silex 
records for the last six weeks. The Buffet T 
offered FREE in these deals is just the stimular 
you need to boost sales . . . to increase your load 
Every regular Silex glass coffee maker you i 

stall on your lines adds 87 KWH to your domestic load. When it is equipped wi 

an Anyheet Control it will add 97 KWH. Multiply the number of consumers on ye 

lines by 97 KWH. Won't that give you an increase worth having? 

These two deals are your opportunity to gain that increase. One of the deals of 

the Electric Table Model Silex glass coffee maker, plus the Anyheet Control, plus 

tray, a $6.95 value for only $5.95 (Red models—a $7.40 value for only $6.25). 

other deal offers an Electric Table Model with a FREE Buffet Tray. Black—a $5 

value for only $4.95. Red—a $5.90 value for only $5.25. 

Silex has several plans for promoting these specials. One of them will fit your 

quirements, waether you merchandise or not. Write for it today. 

All Silex glass coffee makers have Pyrex brand glass, guaranteed against heat b 

age. Electric Table Models from $4.95 up. 

The Silex Company, Dept. P, Hartford, Connecticut 


THERE IS ONLY ONE 


if 41 € X 


TRANS mAGH REGISTEREO US PAT OFF 


BREWING COMPLETED WITHOUT REMOVING GLASS FROM STOVE 
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FACTS... 


at Help Cut Tire Costs for Public Utilities 


When you purchase new 
¢s for your trucks—do you 
ow how much mileage to 
pect? Do you know exact- 
the size and type of tire to 
ct? Do you know what 
r present tire costs are, 


H what they should be? 


o get facts for tire buyers 


odrich engineers have de- 
oped “The Truck Tire 
Iculator,” a simple, scien- 
lc “gadget” that enables 
odrich dealers to put 
ney-saving information at 
buyer’s fingertips. 


by answering these impor- 

questions of tire selec- 
b this device alone has saved 
ny thousands of dollars for 
k owners. 


== 


fe 
PLYFLEX 


FULL FLOATING 
con 


pLY-LOCK 


New Tire Invention 
Cuts Costs to the Bone 


When engineers discovered 
that 80% of all premature 
failures occur in the tire side- 
wall, Goodrich went to work 
on this “Failure Zone” and 
developed a new invention that 
gives tires Triple Protection 
against sidewall breaks. 


Here’s how it works: 


PLYFLEX — distributes 
stresses throughout the tire 
—prevents ply separation 
—checks local weakness. 
PLY-LOCK—protects the 
tire from breaks caused by 
short plies tearing loose 
above the bead. 
100% FULL-FLOATING 
CORD—eliminates cross 
cords from all plies—re- 
duces heat in the tire 12%. 
“The Truck Tire Calcu- 
lator” plus Goodrich Triple 


Protected Silvertowns plus 
“The Practical Guide for Tire 
Combinations” — a_ useful 
handbook on tire maintenance 
—will save you plenty of 
money. 


Your service man or the 
executive in your organiza- 
tion responsible for tires 
should have. this calculator 
and this guide. If you will 
ask your secretary to write his 
name and address on the mar- 
gin, we will forward these 
money-saving tools free. We 
offer them only to users and 
prospective users of Goodrich 
Triple Protected Silvertowns 
without charge or obligation. 


oodrich™..-Silvertowns 


ECIFY THESE 


NEW SILVERTOWN TIRES FOR TRUCKS AND BUSES 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








Editor—Henry C. Spurr 
Associate Editors—E.uswortu Nicuo rs, Francis X. We_cn 
Contributing Editor—Owern Ety 


Public Utilities 
hortaightly 
ng 


VoLUME XXI February 17, 1938 


Contents of previous issues of Pustic UTILITIES ForTNIGHTLY can 
be found by consulting the “Industrial Arts Index” in your library. 


Utilities Almanack 

The Connectors 
Waiting and Wondering 
How Much Loose Water Power Is There to Hitch Up?....Bancroft Mitchell 
Distinction between Utility and Private Business John C. Lackas 
Keeping Up with Uncle Sam Francis X. Welch ...... 
Financial News and Comment Owen Ely 


What Others Think 


**Progress” Reported by the Federal Power Commission 
How Far Should Kadio Broadcasting Be Regulated? 


The March of Events 

The Latest Utility Rulings 
Public Utilities Reports 
Titles and Index 








Pages with the Editors 
In This Issue 





Industrial Progress 
Index to Advertisers 








This magazine is an open forum for the free expression of stinlen concerning public utility regula- 
tion and allied topics. It is supported by subscription and advertising revenue; it is not the mouth- 
piece of any group or faction; it is not under thé editorial supervision of, nor does it bear the 
endorsement of, any organization or association. The editors do not assume responsibility for the 


opinions expressed by its contributors. 





PUBLIC UTILITIES REPORTS, INC., PUBLISHERS 


Publication Office. CANDLER BUILDING, BALTIMORE, Mi 
Executive, Editorial, and Advertising Offices...... arose MUNSEY BUILDING, WASHINGTON, D. 


Pustic Uriuitres Fortnicutty, a magazine dealing with the problems of utility regulation and al 

topics, including also decisions of the regulatory poo oT and courts, from Public U 

Reports, New Series, such Reports supported in part by those } utili 

manufacturers, bankers, accountants, and other users. Entered as second-class matter April 29, 1915, wi 

Act of March’ 3, 1879. Entered at the Post Office at Baltimore, Md., Dec. 31, 1936; copyrighted, 19 
Public Utilities Reports, Inc. Printed in U.S.A. 

PRICE, 75 CENTS A COPY ANNUAL SUBSCRIPTION, $ 


FEB. 17, 1938 4 





Public Utilities Fortnightly 


JRONITE-CALLENDER 








OIL-FILLED 


apner-Insulated Cables 








Okonite-Callender oil-filled cable provides an economical 
means of solving many problems that arise in operating 
high-voltage, underground systems. 
Among the important advantages of oil-filled cable are: 
Smaller outside diameters 
Greater insulation stability 
Greater allowable current carrying capacity 


It is recommended that oil-filled cable be given considera- 
tion in plant problems involving high-voltage, underground 
cables. We offer an active, practical engineering service for 
assistance in such studies. Our bulletin on oil-filled, paper 
insulated cables will be mailed upon request. 


THE OKONITE COMPANY 
PASSAIC, NEW JERSEY 
THE OKONITE-CALLENDER CABLE COMPANY, INC. 
PATERSON, NEW JERSEY 





ONITE QUALITY CANNOT BE WRITTEN INTO A SPECIFICATION 
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gee it’s the fashion just now to criticize 
radio broadcasts which give the. little kid- 
dies the jim-jams, what would you think of a 
bedtime story that ended something like this: 


... And the good fairy queen was sad be- 
cause there was so much fighting and dis- 
content among the gnomes. So she waved 
her wand and said, “Let us see if we cannot 
have peace once more. Come, all of you 
gnomes, up to my place and have tea and we 
will try to agree on a way to end this quar- 
relling.” So allt the gnomes went to the 
queen’s house and the good fairy with a big 
smile received them all graciously. When 
they were all seated around the table she 
took a big battle ax and chopped all of their 
heads off and the blood ran all over the 
place, but it did put an end to the fighting. 
And now, good night, kiddies, and pleasant 
dreams! 


Sweet thought, isn’t it? Can’t you just see 
FCC Chairman McNinch running a tempera- 
ture and resolutions going off in Congress like 
Christmas fireworks in Dixie? 


But just imagine that all the little investors 
in holding company securities are kiddies lis- 
tening to a broadcast from Washington. Im- 
agine their happiness when they learn that the 
administration is calling in all the gnomes 
(holding companies) to a peace conference. 
The idea, of course, is ostensibly to reassure 























JOHN C. LACKAS 


What business isn’t charged with a public 
interest these days? 


(SEE Pace 218) 
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MERWIN H. WATERMAN 


The investor strike on public utility issues, 
inside and outside of the SEC. 


(SEE Pace 195) 


the investor so that he will stop being afraid 
of his own shadow, and sewing up his pockets 
and keeping his money in his mouth, and such 
other silly symptoms of “fear” which have 
this nation of ours bumping along the rough 
road of recession. 


* 


vo can write your own version of how all 
the little investors feel about the outcome 
of such conferences and how confident and 
optimistic they have been ever since. Anyhow, 
we thought that a study of the actual record 
of recent public utility security offerings dur- 
ing the past year and what happened to them, 
would be the most accurate method of deter- 
mining whether investors are still afraid of 
utility securities. 











THE leading article in this issue presents 
just such a study. It is by Dr. Merwin H. 
WATERMAN of the University of Michigan 
School of Business Administration. Dr 
WATERMAN conveys the distinct impression 
that the uncertainties in the utility situation 
really defy analysis as far as the future is 
concerned. And it isn’t entirely the little mat- 
ter of a “4-inch olive branch and a 96-inch 
battle ax,” as our own Washington observer 
puts it. 


As on previous occasions when Dr. WATER- 
MAN has written for us, we must take 
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BIG BUSINESS-—NO. 





Patent No. 223,898 


o- 56 years ago there began in 
this country an industry which 
is without parallel in its amazing 
contribution to the standard of 
living. It sprang from laboratory 
experiments to practical reality 
when the basic patent for the in- 
candescent lamp was granted to 
Thomas A. Edison. 


The high quality and low 
cost of electric service are accepted 
facts of daily life. The price of 
electricity —25c ons kilowatt hour 
in 1882—has been reduced in 
every single year except 1918 and 
1925, and stands today at 4.39c 
(average) for residential use, 1/4c 
for quantity commercial use, and 
%c for transportation. Even since 
1913, despite a 43% advance in 
the cost of living, the price of 
electricity has declined 47%. 


Inventive genius and en- 
gineering skill are characteristic of 
the electric industries. The amount 
of coal required to produce a kilo- 


A 





v 


watt hour has been reduced from 
8 pounds to 1% pounds. Filament 
lamps now give twenty times more 
illumination per watt than in the 
early days. 


Total annual taxes paid 
by the industry now exceed 
$300,000,000 and have increased 
over 50% since 1929. These taxes 
are equivalent to: 

— 75% of the industry's payroll 

— 2% times the cost of fuel 

— $11 for every customer 

— 67% of the net income avail- 
able for dividends 

— the interest on all funded 


debt 


Further development of 
the electric power and light indus- 
try, with resultant benefits to 
national well being, depends 
largely upon its ability to attract 
sufficient capital to undertake 
needed expansion. of plant and 
distribution facilities. 


As bankers for commercial and industrial enterprises, it is part of our 
responsibility to contribute something to a better understanding 
of the facts about private business. 


Bank oF New York & T Rust COMPANY 
48 Wall Street - New York 


UPTOWN OFFICE: MADISON AVENUE AT 63RD STREET 


New York's First Bank 


Founded in 1784 





Copyright 1938--Bank of N. Y. & Trust Co. 
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cognizance of the fact that without the assist- 
ance of the University of Michigan’s excel- 
lent Bureau of Business Research, this study 
would have been impossible. Dr. WATERMAN 
is a graduate and postgraduate (Ph. D. ’32) 
of the Michigan School of Business Adminis- 
tration, in which he now holds the post of as- 
sistant professor of finance. He is the author 
of a number of volumes on the general sub- 
ject of utility financing. 


> 


igs is probably too early to assume that the 
Federal water-power program, as exempli- 
fied in the TVA, is entirely without any blem- 
ish of unconstitutionality. The United States 
Supreme Court (with some recent readjust- 
ment in its membership) still has to say the 
last word as to whether TVA _ has been 
caught out of constitutional bounds by a posse 
of 18 private utility companies. Just the same, 
the way most of these omniscient Washington 
observers seem to take for granted that TVA 
already has a clear trail ahead, made us won- 
der whether we shouldn’t get an editorial 
hump on ourselves and endeavor to find out 
where we go from here. 


THE first and most obvious line of such in- 
quiry is to ascertain just how far Uncle Sam 
could go in the development of water power, 
assuming that the courts will do nothing to 
stop him. In other words, how much. unde- 
veloped water power is there left in this coun- 
try? Such is the subject matter of an article 
in this issue by BANcrorr MITCHELL. 


Mr. MitcHELL, who has previously written 
for the ForTNIGHTLY, comes from St. Paul, 
Minn., and was educated in the East at Prince- 
ton University (A. B. ’28) and at the Harvard 
School of Business Administration. His spe- 
cial interest in utilities is the financial aspect. 
Mr. MitcHELt is the head of the public utility 
section in the investment department of one of 
the leading trust companies in New York. 


¥ 


uR concluding article is written on one of 
those subjects which never seem to be- 
come exhausted, the distinction between utili- 
ties and private business. The author is a new- 
comer to these pages, JoHN C. LAcKAs, a 
teacher of economics and business law now 
resident in Westfield, N. J. Mr. Lackas was 
born in New York and was educated there in 
the arts and sciences (New York University, 
B. S., M. A.). After that he took a ferry or 
something and went over to Newark, N. J., to 
study law (New Jersey Law School, LL.B., 
LL.M.). 


¥ 


PEAKING of the difference between utilities 
and private business, it is interesting to 
note the careful segregation of regulatory 
powers which should be exercised over radio 
broadcasting, according to a recent report to 
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BANCROFT MITCHELL 


He checked up on how much hydro the 
administration could develop if it had the 
money to do it. 


(SEE Pace 209) 


the FCC by its newest member and former 
chief engineer, T. A. M. Craven. An analyti- 
cal review of Commissioner Craven’s report 
appears in our “What Others Think” depart- 
ment of this issue. Commissioner Craven 
thinks that radio should not be classified as a 
utility for purposes of rate regulation, but that 
it should be required to file various accounts 
of its operation, especially its financial opera- 
tions. 


Sucu distinction bears out a line of reason- 
ing included over twenty years ago in the 
Supreme Court’s opinion (by the late Mr. 
Justice McKenna) in the German Alliance In- 
surance Company Case, and more recently in 
the Nebbia Case, which involved the validity 
of price fixing for milk in New York state. 
The general idea is that while an out-and-out 
public utility, such as a gas, electric, or tele- 
phone company, may be regulated as to prac- 
tically all aspects of its business operations 
(to wit: rates, service, security issues, fran- 
chises, and certificate rights), there are some 
businesses which are subject to regulation of 
only one or more of their aspects, such as for 
rates but not for service (milk?), or for serv- 
ice but not for rates (radio?). 


Anp so in the future regulation may become 
so complicated that there may be a fair ques- 
tion as to when a utility is not a utility. 


Tue next number of this magazine will be 
out March 3rd. 


se 
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ANEW AUDITING SERVICE 


...TO CHECK YOUR OFFICE ROUTINE! 


HE value of a periodic 

audit of your books is too 
well-recognized to need com- 
ment. Now Remington Rand 
offers this same type of impar- 
tial, expert audit for an even 
more important phase of your 
business—your office routine 
which directly affects your 
public relations. 
For fifteen years Remington 
Rand has maintained a spe- 
cialized Public Utility Depart- 
ment devoted exclusively to 
the study and solving of public 
utility office methods and prob- 
lems. Its analysts and specialists represent a wealth of 
experience in years of service- unmatched by any other 
organization in the world. Recently, moreover, its facil- 
ities have been enlarged to meet the growing demands 
of your industry. 
6 MAJOR IMPROVEMENTS. For hundreds of such compa- 
nies in every part of the country, Remington Rand's 
scientific audit of office methods has led to six major im- 
provements. (1) Elimination of needless duplication in 
clerical work. (2) Coordination of record procedure and 
office layout to make it possible to give the customer an 
immediate complete answer to any question—whether 
he phones or calls in person. (3) Re-districting, re-rout- 
ing and re-numbering of accounts to speed up meter- 
reading and level off peaks and valleys” in the cashier’s, 
bookkeeping, and collection departments. (Remington 
Rand has handled this very important job for a large 
number of companies at a fraction of the cost, and in a 


fraction of the time that they 
could have done it for them 
selves. In addition to this, it 
was done without interruption 
of their normal routine). 
(4) Office files in all depart- 
ments set up to prevent loss of 
time in finding papers and loss 
of vital records through fire or 
carelessness. (5) New records, 
where needed, installed com- 
pletely by Remington Rand 
experts without disturbing the 
regular personnel or upsetting 
normal routine. (6) Thorough 
training of all employees in 
a better understanding and more intelligent perform- 
ance of their own duties as well as an appreciation of 
related activities. 
BUDS EMPLOYEE MORALE. Whether you have a few hun- 
dred employees or thousands, Remington Rand, 
through the improvements its audit leads to, can help 
every one of them do a better job. The ambitious are 
confident good work will be recognized. The less am- 
bitious will be encouraged to work harder. Responsi- 
bilities are fixed and definite. 
RESULTS PROVED TO YOU IN ADVANCE. Remington Rand 
will be glad to furnish factual evidence of actual results 
obtained under all types of operating conditions: or on 
request, will supply a list of public utilities that have 
used this analysis service, so that you may check directly 
with them. You are invited to phone your local Rem- 
ington Rand office for details or write Public Utility Divi- 
sion, Dept. U-622, Remington Rand Inc., Buffalo, N.Y. 


OX: iti pom Remington Rand 
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THE BEST WAY TO 
HANDLE ANGLE LOADS 


The Universal 

Swivel Sheave 

illustrated is de- 

signed for easy 

mounting on the 

rear of a line con- 
r struction body using 
standard eyebolt 
spacings. Compact- 
ly constructed of 
cast steel, it swivels 
in all directions on 
a bronze thrust 
washer. A tension 
roller keeps the 
winch line in the 
proper position at 
all times. 





You can handle angle loads more efficiently 
with a UNIVERSAL SWIVEL SHEAVE. 
The swivel pulley prevents friction wear on the 
winch cable, decreasing the load on the winch and 
increasing the life of the cable. The sheave is 
durably constructed to withstand the maximum 
load of the winch and is quickly mounted with- 
out a wrench. It is the logical accessory for 
wire-pulling or pole-dragging. 






Our line of PUBLIC UTILITY TRUCK 
BODIES AND EQUIPMENT is complete. We 
welcome your inquiries. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 
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Bonneville Administrator. 
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of Pennsylvania. 
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Economic Council. 
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Commissioner, Bureau of 
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H. Stytes Brinces 
U. S. Senator from New 
Hampshire. 


Witson Compton 
Manager, National Lumber Manu- 
facturers’ Association. 


Rosert H. JACKSON 
U. S. Solicitor General. 
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“The Federal government built these [power] plants 
as a means of feeding the hungry.” 


> 


“ |. . the nation and the states are to be congratulated 
on the success of commission regulation.” 


¥ 


“Religious freedom has been won for this country, but 
on this quest of economic liberty, America is at the cross- 
roads.” 


¥ 


“There seems nothing in the picture from the telephone 
viewpoint at the present time to indicate a deep or long 
drawn-out recession.” 


¥ 


“Private enterprise is crushed by taxation, burdened 
to death by new and costly regulation, regimentation, and 
restriction. The volume of business, meanwhile, is run- 
ning downhill.” 


¥ 


“The demand for power from Boulder dam is increas- 
ing at a remarkable rate, and this demand arises not only 
from those who originally contracted for Boulder dam 
power, but from other agencies as well.” 


* 


“It must be a grave shock to Senator Norris to know 
that he has given his name to a portion of a public power 
development which has resulted, to date, chiefly in bene- 
fiting the stockholders of enormous monopolies.” 


¥ 


“And if it [the government] has anything to shoot at in 
business, it can use a rifle and shoot at what it is aiming 
at, instead of using a blunderbuss and scattering shot 
over everything and terrifying everybody.” 


¥ 


“There are forward-looking, enterprising managers in 
big business today. There are companies farsighted 
enough to understand that the best men must be allowed 
to go to the top if the company is to survive. But in pro- 
portion they are mighty few.” 


12 
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Direct to the Net Result! 


This new Burroughs Electric Duplex Calculator—complete with direct 
subtraction and two sets of accumulating dials—saves needless steps 
in handling any calculating job. The lower dials show the result of 
each individual calculation; the upper dials show the grand total, 
or net result. Thus the complete calculating job can be done on this 
remarkable machine with one handling of the figures. This means a 
surprising saving in time, money and effort. For a demonstration, 
or for complete information, telephone the local Burroughs office. 
BURROUGHS ADDING MACHINE COMPANY, 6972 SECOND BLVD., DETROIT, MICH, 






THERE'S A BURROUGHS CALCULATOR FOR EVERY TYPE OF CALCULATING 
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Former REA Administrator. 


Harotp L, Ickes 
Secretary of the Interior. 


K. SEWELL WINGFIELD 
Chief PIWA Project Engineer in 
Nebraska. 
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President, American Telephone 
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Tuomas F. WoopLock 
Newspaper columnist. 


MERLE THORPE 
Editor, Nation’s Business. 
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“Since the 1929 debacle something akin to the Sporting 
instinct has kept those on the public side from pressing 
valuation on the reproduction cost new method.” 


¥ 


“I should be very much in favor of collecting the $5,000 
bonds posted in each [PWA injunction] case by the chal- 
lenging utilities. I think that is an awfully good case of 
those who dance having to pay the piper. They have had 
their dance and now it is time to pay.” 


¥ 


“It must be understood that the Federal government, 
through PWA, has loaned and granted a total of $55,000,- 
000 to the five [Nebraska] power and irrigation appli- 
cants. That is the taxpayers’ money. The projects them- 
selves must return the largest portion of it to the Federal 
treasury.” 


¥ 


“My philosophy was and is that the national securities 
exchanges should be so organized as to be able to take 
on the job of policing their members so that it would be 
unnecessary for the government to interfere with that 
business, and that they should demonstrate by action that 
they were so organized.” 


¥ 


“T have little hope for sudden cures for any of the 
manifestations of human nature, but I have every faith 
and confidence in the improvement of mankind's condi- 
tion in this country. In the past twenty-five years, de- 
spite a major war and our greatest depression, there has 
been an extraordinary increase in the standard of living, 
participation in which has been widely diffused.” 


¥ 


“To live the democratic life in the American way, the 
people must possess and practice in their political rela- 
tions two most important virtues, and two virtues among 
the hardest to acquire or to practice. One is charity—the 
opposite to which is hate—and the other is intelligent 
humility — the opposite to which is mingled pride and 
ignorance. Does anyone see much trace of either virtue 
among us today?” 


¥ 


“Political strategy is to keep business in the kitchen, a 
discredited Cinderella, so that politics may entertain in 
the parlor and feed its patronage and relatives in the din- 
ing room. Politics wears a high hat and lays the corner- 
stone, but it expects business in overalls to lay the bricks. 
In the many advertised plans of teamwork between the 
two, you will note that politics takes the front of the stage 
and the microphone, while, if one has good eyesight he 
may discern business behind the palms.” 
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New C-E Units for- 


South Omaha 
Steam Electric | 
Station . yi 








O 











NEBRASKA | a 
POWER A, aman 1 Ay 
COMPANY a, ud NS 





























Capacity: Each Unit—200,000 Ib. per hr. 
Design Pressure—525 Ib. 
Total Steam Temperature—760 F. 




















LLUSTRATED above is one of the two C-E 
C-E PRODUCTS one Generators, Type VU, now sneered we: 
struction at South Omaha Steam Electric Station 


All types of of Nebraska Power Company. 


tere v These units are of the semi-outdoor type, with 
STOKERS : 
FURNACES boiler columns extended to support a canopy roof, 
and with sides of corrugated sheet metal around 
PULVERIZED 


upper portion of boiler. Conveniently arranged 
FUEL SYSTEMS i m . 


steel sash equipped with wire glass provide light 
HEAT RECOVERY =~ = . 


and ventilation above the units. 





EQUIPMENT 

: Ljungstrom Air Heaters are mounted on a con- 
Fabricators of pressure : i 
vessels, tanks, etc., welded crete platform at the rear, with forced and induced 
or riveted, in carbon, al- draft fans located below. This equipment, as well 


1 : . . 
07 OF ek eee as all exposed portions of the units, are suitably 








lagged and weather proofed. 


COMBUSTION ENGINEERING COMPANY, INC. 


200 MA oS oo AVENUE @ NEW YORK 
Canadian A 


tion Engineering Corp. Ltd., Montreal A-2396 
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vou can EXPECT MORE 
FROM A STANLEY 
ELECTRIC TOOL 


NEW SAFETY SAW 
HANDLES LIKE A 
HAND SAW! 


Newly designed safety guards give workers positive 
Compact, well-balanced design permits 
This Stanley W-9 
Safety Saw is a powerful, fast-cutting tool that will 


protection. 
easy operation in any position. 


speed up work on any construction or maintenance 
job. Cuts straight through 314” lumber. Tilting 
base permits accurate bevel cuts up to 45° through 
214" lumber. 
grease chamber. Ball bearings throughout. 

Stanley makes a complete line of Electric Tools — 


Heavy oversize worm gears in sealed 


drills, hammers, saws, grinders, screw drivers, sanders 
and Unishears — the electrically driven hand shears. 


ASK THE STANLEY DISTRIBUTOR FOR 
A DEMONSTRATION: OR WRITE TO US 
TODAY FOR DESCRIPTIVE CATALOG! 


STANLEY ELECTRIC TOOL DIVISION 
The Stanley Works 
134 Elm St., New Britain, Connecticut 


_~ STANLEY ELECTRIC TOOLS | 


‘COST LESS PER YEAR 


INSULATORS 


Vv] 


Insulators are only as good as the 
experience and workmanship put in. 
to their production. 


Our product is produced by men 
of the greatest experience to be found 
in the industry. 

Vicror made insulators are Goop 
InsULATORS. 





Catalog on request 


Victor Insulators, Inc. 
Victor, N. ¥. 








STOPPERS 


PIPE LINE SUPPLIES 


Goodman Stoppers 
Gardner-Goodman Stoppers 
Goodman-Peden Stoppers 
Goodman Cylindrical Stoppers 
Bage—Rubber, Canvas Covered 
Plugs, Service & Expansion 
Pumps 
Masks 
Brushes 
Tape—Soap & Binding 


Catalogue mailed on request. 
SAFETY GAS MAIN STOPPER CO. | 


523 Atlantic Avenue 
Brooklyn, New York 
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RESCENT 


AND CABLE 
A Test 


for Tensile Strengtis 
of Rubber .... im 


CRESCENT’S “Bureau 
of Standards” 


To insure that the combination 
of ingredients, the mixing and the 
vulcanization of a rubber com- 
pound are equal to Crescent’s 
high quality standard, which en- 
able the insulation to meet the 
most rigid requirements, we sub- 
ject the rubber compound to an 
exacting test for tensile strength, 
elongation and set, both before 
and after accelerated aging. 





Just as other tests certify its acid, 
water and wear-resistant quali- 
ties, Crescent rubber here proves 
its ability to withstand the me- 
chanical strain to which it is sub- 
jected during installation and op- 
eration. 





CONTROL CABLE 
DROP CABLE 
LEAD COVERED CABLE 
MAGNET WIRE 
PARKWAY CABLE 
RUBBER POWER CABLE 
SERVICE ENTRANCE 
CABLE 


SIGNAL CABLE All types of Building Wire and all 


kinds of Special Cables + + 
VA CAMBRIC ASM. ARA. LPCEA, a “a 
LE Railroad, Government and Utility 


WEATHERPROOF WIRE Companies’ Specifications. 
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vo-Stage 
\ Furnace 











coat 
sca 


BUSA BN | 


RAW COAL INLET 
ul 














=> 



































Separate Stages for Separate Functions 


For pulverized-coal-fired furnaces. Com- 
bustion, ash elimination, and prevention of 
tube fouling impose smaller limitations on 


each other than with other types of furnaces. 


A Hot Zone 


For combustion, slag tapping over a wide 
range of loads and coals, and more complete 
ash elimination. 


THE PABCOCE 


A Cool Zone 


Shielded from intense radiant heat of the 
combustion zone, to chill floating ash par- 


ticles, and minimize tube fouling. 


26 Two-Stage Furnaces 


In service or under construction for boilers 
having a combined capacity of almost 10 
million pounds of steam per hour. 

witcoxXx COMPANY, 
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An Economical, Compact Unit 

Has no boiler convection-heating surface. 
The arrangement is compact and results in a 
construction that is most economical for high- 


pressure units. 


Superheat Control 
By variation of gas flow through a lane 
by-passing the superheater. 


Three Million Pounds per hr. 
Total Capacity 


Ten units installed or on order for seven 
companies. 


SS “LEBER 7: STR ET, 


2500 Ib. Unit 


A B&W Radiant Boiler designed for 2500 
Ib. pressure 940 F, is on order for the Twin 
Branch Station of the Indiana & Michigan 
Electric Co.—American Gas & Electric System. 


This station will establish a new high 
pressure record for large scale: power 
generation. 


B&W Boilers in service or on order for 
pressures over 1000 Ib. per sq. in. have a 
combined capacity of over 17,000,000 Ib. of 
steam per hr. 


ME. YF OR oe 
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EXCEPTIONAL Speoy 


OUTSTANDING Beauty| 


HIS masterpiece of styling has six HI. | 

SPEED L&H CALROD top units. Tyo” 
large size ovens with exclusive “EQUALIZED — 
HEAT” for better baking have Wilcolator tem- 
perature controls. Warming drawers on roller 
bearings add further appeal to this extraordinary 
“custom built” range. Write for details. 


A. J. LINDEMANN & HOVERSON CO. 
MILWAUKEE WISCONSIN 


HI-SPEED s i 
L&H CALROD p. CH Abu 41 e al 


most cconomicel ‘cletris | - i ELECTRIC RANGES 


heating element. 











No Other Battery Like This One 


SED and recommended by consulting and 

operating engineers all over the world, the 

Exide-Chloride Battery is worthy of the confidence 
reposed in it. 

The Exide-Chloride is built primarily for con- 
trol bus or other floating stationary service. Its 
life is exceptional; its maintenance cost negligi- 
ble; its Manchester positive and Box negative 
plates unique in the field of storage battery en- 
gineering. 

Write for Bulletin 204 and learn why this bat- 
tery has characteristics that make it especially 
suitable for stationary service. 


EXxt{ ° e THE ELECTRIC STORAGE BATTERY CO. 
“ The World’s Largest Manufacturers of Storage Batteries — 
f 





Every Purpose 


CHLORIDE 
BATTERIES ice ap ee 2 


Exide Batteries of Canada, Limited, Toronto 
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A New Low-Cost Foam Tool/ 


Combines Water, Solution and Air 
To Form Fire-Smothering Foam 


Public utilities are welcoming this revolu- 
tionary larger-capacity foam equipment for 
flammable liquid fires. 

The specially designed PHOMAIRE Play 
Pipe connects to your hose line (34" to 2!/,"). 
When the water is turned on, PHOMAIDE, 
anew foam-making solution carried in a Hip 
Pack, and air are automatically drawn into 
the water stream in the proper proportions 
to form foam. 


There are no complicated preliminaries, no 
confusing adjustments, no moving parts. And 
only one man is required at the Play Pipe. 


Less than 20 gallons of water at a pressure of 
75 pounds or more are required per minute. 
This is the only efficient foam unit available 
for small lines. One gallon of Phomaide 
Solution makes 350 gallons of foam. 300 to 
400 gallons per minute may be continuously 
produced by merely pouring additional solu- 
tion into the Hip Pack. 


This is NEWS. Without obligation, ask for 
descriptive literature, prices and a demon- 
stration of the Phomaire Unit illustrated at 
the left. Don't wait! Mail your request now. 


Get the Latest Foam Equipment 


SOLUTION 


developed, made and sold by 


G2) asin 


ATLANTA 
RANBAS CITY 
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CONNELLY 


offers complete service in 
supplying gas distribution 
apparatus and purification 
materials. 


This superior gas purifi- 
eation material gives in- 
creased capacity due 
to its high content of 
aitalised’ “oxide, 
, ; Connelly Products: Regula- 
tors for District, Station, 
Service and Appliance—Back 
Pressure Valves—Caloroptic Le Dies 
BTU Indicators—H2S Testers lator with 
co 
Bulleti cu : oadgers — istriDution '» 
ulletins Supplies. eae and valve stem. 


minimum servicing. 


CONNELLY covernor company 


CHICAGO, ILL. New England Representative: T. H. Piser, Wellesley Hills, Mass. ELIZABETH, N, J. 











Yack. Decker 


PORTABLE orc Ty; Ki ¢ TOGts 


TOWSON a oe ee | 
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BEWELERS WANT BETTER LIGHTING because they are convinced of its 


tremendous value as a "selling tool’ in their business. 

They know that high intensity glareless illumination gives their merchandise new sales 
appeal by emphasizing its beautiful color, metallic texture and delicate design. 

Permaflector Lighting has played a major role in jewelry store lighting modernization. 
Jewelers are enthusiastic about their results from using this modern lighting method that 
directs high intensity glareless illumination to the "selling area" of their store interior and 
transforms their show windows into sales windows. 

You can sell jewelers increased kilowatt hours more easily by recommending Permaflector 
Lighting—the "selling tool" accepted by jewelers everywhere. 


PITTSBURGH 


MEFLECTOR A request on your letterhead will bring 


Lighting for Modern Jewelry Store 

ae -w C 0 M Pp A N Y Merchandise,” which contains informa- 

ba tion and photographs of actual installa- 

tions that will help you sell your next 
prospect. 





OLIVER BUILDING 
PITTSBURGH, PA. n 
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.. and with the gentleness 
of a stony aa 





Lowering pipe is no job for a lightweight nomically, better. Examine a Cletrac.. 
. . . it takes power to handle the job its rigid main frame, its sturdy trad 
smoothly without danger to welds or frames, the dead axle, the controlled dif 
seams... to prevent damage that might ferential steering, the accessibility, 
result in leaks. soundness of every construction dets 
But Cletracs have the power and the ease There’s a size for every job. . . fiftes 
of handling that places this power under models from 22 to 94 horsepower, eithe 
finger tip control. gasoline, tractor fuel, or Diesel powered, 
Cletracs are built for the tough jobs... and with a complete line of workin 
to do the heavy work easier, more eco- equipment. 


THE CLEVELAND TRACTOR COMPANY + CLEVELAND, OHIO 


Cletrac 


Crawler Tractors 





The only tractors with controlled differential steering that keeps both track 
pulling at all times ... on the turn as well as on the straightaway: 
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ALARY... 


wr how to induce 
arush of ideas 
to the head 


As many harassed executives realize, it is 
en possible to be so busy doing things that 
othing gets done. There's no time for think- 
g through knotty problems; no vitality left 
or constructive planning. 


A Dictograph Intercommunicating System 
elps you correct this condition. It permits 
jou to sit relaxed in your office and speak in- 
antly to any associate or employee. With 
e flip of a key you establish instant contact 
pnd converse in a low tone of voice without 
pven leaning over to talk or hear. No dialing, 
0 waiting while the line .is busy, no annoying 
‘call backs,” or “listening in" by the tele- 
phone operators. 


And because most of these advantages are 


also available to your personnel for conversa- 
tions among themselves, their days are also 
accelerated, “office visiting" is eliminated, 
more work gets done. And remember—Dicto- 
graph leaves your switchboard free to handle 
important outside calls. 


In short, a Dictograph System engineered 
especially for your needs, will put your whole 
organization on your desk inside a “magic 
box." You should investigate anything that 
can so effectively ease and shorten your day— 
and thus permit you to earn and increase that 
plus income of yours. And if this be selfishness 
it is enlightened selfishness—the kind that op- 
erates for the good of all. Write today for 
further information. 


Designed especially for public utility companies is Dictograph’s 
Public Utility System. Although each installation is individu- 
ally engineered, all such systems permit a special Customer 
Contact Clerk to take care of all contacts with customers— 
service applications, adjustments, complaints, etc. The Dicto- 
graph on his desk puts him in immediate contact with any 
wanted reference source, cuts the time spent on individual 
transactions and creates a favorable impression on the custom- 
ers. Let us explain the many advantages of this system. 


- 


7 
DICTOGRAPH PRODUCTS CO., INC. 


580 Fifth Avenue NEW YORK, N. Y. 
Offices in All Principal Cities Throughout the World 
MANUFACTURERS OF PRECISION EQUIPMENT 


SINCE 1902 
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View of Bottom, show- 
ing Double Jacket all 
over 








WALL BRAZED STEEL 
Double-Sacketed 


COMPOUND KETTLE 


A double-jacketed compound kettle for melting | 
joint filling compounds. Exceptionally rugged, made 
of heavy steel, with bottom and spouts brazed. Out. } 
side jacket completely covers sides, top and spout. 
Complete with double ring on bail for lowering and 
raising in a manhole or on a pole. 


P. WALL MFG. SUPPLY CO. 
PITTSBURGH, PA. 








Why BARBER BURNERS are Sponsored b 
Leading Gas 
Companies 


OR 20 years Barber Burners 

have set the standard, nation- 
ally, for Conversion burner reli- 
ability. Mention them to anyone, 
and the chances are he knows their 
name and record. Naturally utili- 
ties find it safe to recommend 
Barber Burners. It is a part of our 
policy to provide gas companies, 
in the future, with still closer co- 
operation. Constructive sales aids 
and suggestions are furnished 
wherever requested—and the rec- 
ord of a responsible manufacturer 
stands behind the performance of 
each and every Barber Burner. It 
is Barber’s purpose to merit your 
cooperation. 





NO. 336—8 BARBER 
AUTOMATIC BURNER 


© “Tailor-made” to suit and fit the grate dimensions of 
round or oblong furnaces or boilers. 

© Insures a “scrubbing” flame action on side walls of fire 
‘box, at the proper level, with 1900° Fahrenheit flame tem 
perature. No fire brick or refractory elements needed. . 
® Furnished with Baltimore Safety Pilot Control—positive 
and accurate. Listed in the A. G. A. Directory of Ap 
proved Appliances. 


We supply Sales Literature, Specification Data Sheets and Practical Sales As 
sistance. Write for Latest Illustrated Catalog No. 37 and Revised Price Lish 


THE BARBER GAS BURNER COMPANY 
3704 SUPER 


1OR AVENUE, CLEVELAND, OHIO 


BARBER 425 BURN 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Applian 
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ORDSTROM LUBRICATED PLUG VALVES 


meet every major valve need 














6i ae 
&iaéd 
dy & vie My 
aLaL Ie. 
ea 


i $ , Brane 
PITTSBURGH EQUITABLE METER CO. — Yor ity. Buffalo, Philadel; 

A Subsidiary of Made from Alloys to ta, Ch 
ERCO NORDSTROM VALVE Co. meet your needs 























No.1018 
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Whether You Buy A Tankful Of Gasolene Or 
A Carload Of Oil—You Can Be Sure That ~ 
CITIES SERVICE PRODUCTS Are Unsurpassed! — 


THE QUALITY of Cities Service gasolenes, oils and greases is guarded 
every step of the way from the oil well to you. For Cities Service is a 
completely integrated unit in the oil industry, engaged in all phases _ 
of petroleum operation .. . production, transportation and refining. The 
finished products, backed by 74 years of refining experience, reach 
you through 15,000 reliable outlets. The Cities Service emblem is 
your guarantee of dependable products and efficient, courteous service. 





Price 


CITIES SERVICE fieg Serves A Nation! 





SA 
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maT TYPE METAL-CLAD SWITCHGEAR 


This new self-contained Metal-Clad Switch- 
gear houses a 100,000 KVA, oil-blast circuit 
breaker, instrument transformers, insulated 
bus, cable terminators and accessories. The die- 
pressed steel panel door with concealed hinges 
carries the instruments, relays and control 
switches, 


On the end of the steel enclosure is a door 
giving access to the circuit breaker test com- 
partment. It is used in conjunction with an 
elevating type handling truck and a control wire 
jumper providing ready means for checking the 
breaker operation when removed from its cell. 


The test compartment contains a control 
switch, control bus connections and alarm bell. 


Ask for Special Publication No. 66 


DeWa-Star QQ) Eleotrit Ge 


2400 BLOCK FULTON STREET,CHICAGO,ILL. 








Sangamo Meters 
in bh and ere 
Mountings 


Sangamo modern me- 
ters, whether singlephase 
watthour meters—com- 
bination singlephase watthour meters and time- 
switches, with either single or two-rate regis- 
ters—or two-element watthour meters—all are 
designed for modern "A" and "S" mountings. 


Nodern Meters tor Modern Loads! 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD 
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THE DETROIT EDISON COMPANY 
TRENTON CHANNEL POWER HOUSE 
MULSIFYRE SYSTEM IN OPERATION 





This MULSIFYRE System is operated electrically by push button 
control from the main control board. 


During a flow test 100,000 volts was maintained on the terminals 
through a test set. No appreciable electrical leakage was observed. 


GRINNELL COMPANY 


tn 


Mulsifyre Division ; Providence, R. I. 


GRINNELL “MULSIFYRE” SYSTEM 


A PRODUCT OF THE WORLD’S LEADING FIRE PROTECTION ORGANIZATION 
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What's this I hear Nep- 
tune is doing with Tri- 
dent and Lambert me- 

f ters? What new or radi- 

\ cal improvements can be 

2 made in water meters to- 


) day?” 





ae : . ; ; 
None—speaking in a strictly mechanical 


sense. Neptune is still making the same 





meters ... but they've developed modern y 
precision machine tools and improved 
gauging methods . . . they're getting an 
accuracy, an exactness of finish never be- 
fore possible . . . today, better QUALITY 


is the only basic improvement possible in 









water meters—and NEPTUNE is leading 


the way, as usual!” 


NEPTUNE METER CO.—THOMSON METER CORP. 


50 WEST 50th STREET (Rockefeller Center) NEW YORK CITY 
NEPTUNE METERS, LTD. 
345 SORAUREN AVENUE, TORONTO, 
ONTARIO, CANADA 





38-year-old Trident 


Meter Casing cut 
away to show new 
parts inserted 


& LAMBERT werces OVER 6 MILLION 
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For ~~ 
Permanent 
Economy in 
Electrical 


Distribution 


EVERAL YEARS AGO, Johns- Manville 
introduced Transite Electrical Conduit 
—an asbestos-cement material so inherently 
strong and permanent that it ended the ex- 
pense of “‘concreting-in’” on many under- 
ground duct systems. And provided virtual 
freedom from maintenance whether installed 
under or above ground. 

Today, its companion conduit . . . Trans- 
ite Korduct . . . is lowering electrical dis- 
tribution costs—and keeping them low— 
on jobs where concrete casings must be used. 

Differing from Transite Conduit only in 
its lesser wall thickness, Korduct offers the 


WHEREVER ji 
electrical conduit 
= must be ‘‘concreted- 
in’’—the light weight j 
and long lengths of 
J-M Transite Korduct 
cut material and 
labor costs, assure 
immediate instal- 
lation savings. 


same basic permanence, the same freedom 
from maintenance. 

Its lighter weight and long lengths reduce 
both material and handling costs. Hence 
on multiple-duct systems, in tunnels, bridge 
structures, dams—or wherever the service 
calls for “‘concreting-in,”’ Transite Korduct 
is your logical conduit choice. 

Making new conduit installations .. . re- 
placing existing materials? Be sure you get 
the new data-sheet manual on Transite 
Korduct. It also includes new data on 
Transite Conduit. Write Johns-Manville, 
22 East 40th Street, New York City. 


UM Johns-Manville 


TRANSITE KORDUCT 
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Construction men have learned to 


respect the high standards established 
for lines built with Aluminum Cable 


Steel Reinforced. They know that added 


eare in building a line means far 





fewer emergency calls after it is in 


service. The use of armor rods and 


Stockbridge vibration dampers elimi- 


nates trouble from flashovers, abrasion 








and vibration fatigue. 


a 
L 
C 
0 
£ 
£ 
L 
U 
M 
N 
U 
M 


ALUMINUM COMPANY OF AMERICA 


2134 Gulf Building, Pittsburgh, Pa. 
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EVERY RETAIL GAS RANGE AD _ = 
SHOWN HERE S@y3 2s | 





These clippings show the gas range ads of retail stores in \ ~ 
every part of the country—and every ad proudly features 
Robertshaw Oven-Heat-Control. 
Here is concrete evidence of the important part that 
Robertshaw plays in gas range selling—because every line in a retail ad must earn its salt. 
If you manufacture gas ranges—choose Robertshaw because it's the Oven-Heat-Control that helps 
sell ranges. If you sell gas ranges—display Robertshaw in your ads—because it is the Oven-Heat- 


Control all women know. 
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... double our last order 
on AMCO ‘All-Weather’ 
Manila ROPE . It's just 
what we've been looking 


for.” 


ROPE: TWINE 
QAKUM- PACKING 
\OAKUM~ PACKING / 


See American First” 
Also Manufacturers of 
AMERICAN “SUPERIOR” ROPE 





The new Davey side by side Model 105 delivers 
105 cu. ft. of actual air . . . is economical, light- 
weight, efficient . . . exceptionally short and com- 
pact ... easy to transport . . . ideal for every 


public utility use. 


indusiny has o leaderoin sir 
compressoRS DAVEY STANDS ALONE 


Survey Davey's record in the compressor field . . . builder of the world's first air-cooled 
exclusive maker of complete truck power 


compressor . . . originator of tractor mounted units .. . 


take-off machines especially designed for utility use. 


DAVEY COMPRESSOR CO., INC. KENT, OHIO 
“The World’s First Air-Cooled Compressor” 
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In 1937 
More Royals were sold 
than ever before! 


BUSINESS GAVE IT 


S 


YEAR IN ROYAL HISTORY !!! 


@ Each of the past 4 years, 1934, 1935, 1936 and 1937, set new, all-time 
high Royal sales records. @ A score of advanced features that reduce ping 
effort and typing costs are the underlying reasons. @ Give Royal the DESK 
TEST! Without obligation — on your own secretary's desk, check the ease, 
speed, accuracy, and economy of this great writing machine. 


*The DESK TEST is a fact-finding 
trial. It costs nothing, proves 
everything. Phone your Royal 
representative for information or 
use the coupon. 


gYAL 


WORLD’S NUMBER 1 
TYPEWRITER 


World’s largest company devoted eaclusively to the & 


manufacture of typewriters. Factory: Hartford, Conn. 
Copyright 1938, Royal Typewriter Company, Inc. 





GET A 10-DAY DESK TEST FREE! 


Royal Typewriter Co., Inc. 
Department WP-2178, 
2 Park Avenue, New York City. 

Please deliver an Easy-Writi 1 
to my office for a 10-day FREE. Esk 
Test. 1! d that this will be 
done without obligation to me. State 
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units Exerywthee ube 
LINK-BELT 


COAL AND ASHES 
HANDLING 
EQUIPMENT 


@ Consulting engineers and operators of large 
and small power plants, in all sections of the 
country, have long known through actual expe- 
rience that Link-Belt mechanical handling, crush- 
ing, screening and power transmitting equipment 
is durable, dependable, and economical, being built 
to last, and to operate at maximum efficiency. 
Send for a copy of General Catalog No. 700. 
Link-Belt Company, Chicago, Philadelphia, Indianapolis, 
Dresser Station, Indiana Electric Co., Terre Atlanta, San Francisco, Toronto, or any of our other offices 


aute, is equipped with belt conveyors, : inci ie3 
pron conveyors, apron feeders, hoppers, located in principal cities. 77 


rushers, water intake screens. Three loco- 
motive cranes are also used. 





Link-Belt Coal Crusher 


"are 
ha y 


Belt Conveyors handling coal to bunkers Link-Belt Skip Hoists Gravity-Discharge Bucket Elevator-Conveyor 
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HE DESERVES MAXIMUM EYE PROTECTION 





and That Means—SUPER-DREDNAUT GOGGLES 


With Super-Drednaut Deep Curve Lenses 
and Non-Rubber Headband 


He deserves the best eye protection that money can buy. Fortify him against possible 
serious eye injuries by supplying him with Super-Drednaut Goggles, fitted with deep 
curve or Toric-Form lenses that provide greater strength, greater resistance to hard 
blows than any other form of lens—in short, a Goggle that provides MODERN and 
MAXIMUM eye protection. 


Super-Drednaut Goggles are further equipped with our Non- 
Rubber Headband, which provides greater comfort to the 
wearer. It cannot be injured by over-extension— 
will not stretch out of shape—stays adjusted for 
keeps and is not affected by perspiration, oil or 

grease. 


You can have all the well known features of 
Super-Drednaut Goggles plus the exclusive ad- 
vantages of the Super-Drednaut Non-Rubber 
Headband at no increase in price. 


Order a Super-Drednaut ensemble now and 
see your men go for it. 


THE SAFETY EQUIPMENT SERVICE COMPANY 


Buel W. Nutt, President 1228 St. Clair Avenue, Cleveland, Ohio 
Manufacturers of a p a Line of Accident-Prevention Equipment 
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punched cards. 


The same machine for 


all phases of UTILITY ACCOUNTING 


{| !t isn't necessary to have a large volume of business to benefit by the 
punched card method of accounting. This modern, widely accepted 
accounting method now offers a unique and economical advantage to 
small and medium-sized companies. 

{ This advantage lies in the flexibility of the machine shown above. 
This one machine will take care of practically every type of utility ac- 
counting. Automatically, from punched cards, it will prepare complete, 
alphabetic and numerical reports. By simply altering the controls on 
this machine you can switch from Billing to Payroll to Operating Ledg- 
ers—all in a matter of minutes. 

J] Let us send you detailed information regarding the accounting econ- 
omy which this flexibility means to you. 


INTERNATIONAL BUSINESS MACHINES CORPORATION 


GENERAL OFFICES: ret BRANCH OFFICES IN 
590 MADISON AVENUE, NEW YORK, N. Y. PRINCIPAL CITIES OF THE WORLD 
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MODEL 120 & 160 WITH SHIFTABLE 
BOOM .- - CHAIN AND BUCKET TYPE 


The latest boom type Buckeye ditchers have 
a wide range of usefulness: Trench 16” or 
more wide and to 12’ 6” deep can be dug in 
hard-to-get-at places or on open country 
right-of-way, with equal facility. Digging 
boom may be shifted to right or left allowing 
the machine to cut trench within 4” of a 
curb or 10” from poles, buildings or other 
obstructions. 


ST) 1 
TOMORROW 


ENGINEER! 
MODERN as 


THE BUCKEYE TRACTION DITCHER CO. 
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is ah 
MODEL tt WHEEL TYPE, 
SMALL .~ FAST -. EASILY HANDLED, 


THEY SIMPLIFY YOUR 
DIFFICULT DITCHING JOB 


Short runs of small trench, lines that run cle 
to obstructions, scattered jobs that call for mo 
ing the ditcher frequently, difficult soil conditions 
and a variety of other mean-to-handle situations 
are greatly simplified by the use of the Model || 
Buckeye. Built by the originators of the wh 
type ditcher, this small machine — only 52" wic 
over-all, digs trench from 10” to 22” wide a 
to 544’ deep at speeds up to 416” per minute. 
It has the power and rugged strength to handle 
any ditching job within its range of trench wide 
and depth and a range of digging speeds th 
enables you to keep any job moving at the ma 
imum practical speed. 


i 
‘ied ob CV 4 > ; 

next on — — 
bit ie, 


FINDLAY, OHIO, U. 5 


one job to the 
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Carbon Molybdenum with 


Stellite Trim for Service 


at 650 Lbs.— 850 Deg. F. 


@ The valves illustrated here are to be part of 
a new power project of one of the better known 
utilities. They typify the best in Reading-Pratt & 
Cady design, construction and performance. They 
are evidence of Reading-Pratt & Cady’s ability 
to adequately serve the public utility industry. 


READING-PRATT & CADY DIVISION 


AMERICAN CHAIN & CABLE COMPANY, Inc. 
BRIDGEPORT, CONNECTICUT 


Gu Teusiness for Your 


See 


READING-PRATT s CADY VALUES 









300-kw. heater 
which circulates 
diphenyl vapor» 
for temperatures 
of 500 to 800 deg. 
F. Gives high tem- 
peratures at low 
pressures and 
needs no circus 
lating pumP- 


or more. 
furnishe 


Building i a 
g indu i 
ELLIOTT C ibe 
4 oko me | 
PANY advertisement ref 
irecte 


on 


This 90-kw. oil 
circulating 
heater heats 
and circulates 
a special oil to 
the jackets rd 
kettles or simi- 
lar equipment. 
Temperatures 


20020600deg.F- 


manufacturer. 
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If, in your process heating, you want high 
temperatures and either high or low pres 
sures, close automatic temperature control, 
quick heating to operating temperature, low 
initial and operating costs — it will pay you 
to investigate Elliott electric process heaters. 


There are several types of these heaters, 
three of which are illustrated here. These 
heaters are very compact, can be located 
close to the process heating equipment an 
their maintenance is low. The convenience 
and savings of accurate temperature control 
morethan offset any increased heating charges 
due to the use of electricity. The use of these 
heaters often permits changing 4 batch sys- 

tem over to a contin- 
| uous process. 


Ask for descriptive 


Heat Transfer Dept. 
JEANNETTE, PA- 


District Offices 
in Principal Cities 


LLIOTT £ecéric HEATERS 


(Manufacturers Service Agreement 
) 
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{ American Institute of Mining and Metallurgical Engineers concludes annual meeting, 
New York, N. Y., 1938. 





{ Southern Gas Association and A.G.A. South-Southwestern Regional Gas Sales Con- 
ference end session, Dallas, Tex., 1938. 








{ Texas Water Works Short School concludes session, College Station, Tex., 1938. 





{ American Gas Association National Industrial Sales Conference will be held, Pittsburgh, 
Pa., March 7, 8, 1938 








9 American Water Works Association, New York Section, will convene, James- 
town, N. Y., March 17, 18, 1938. 





{ Southwest Road Show and School open annual session, Wichita, Kan., 1938. 





{ Oklahoma Utilities Association will hold annual convention, Oklahoma City, Okia., 
March 21, 22, 1938. 





{ New England Gas Association opens annual business conference, Boston, Mass., 1938. 





{ American Water Works Association, Canadian Section, will hold convention, Windsor, 
Ont., March 23-25, 1938. 





{ Texas Telephone Association will hold convention, Dallas, Tex., March 23-25, 1938. 








q ga Electric Institute, Sales Committee, will hold meeting, Chicago, Ill., March 28-31, 
1938. 











1 Ddlehoons Tepione Association will convene for session, Oklahoma City, Okla., March 
9, 30, 5 
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{ Missouri Telephone Association will hold meeting, Kansas City, Mo., April 4, 5, 1938. 














1 Eeupies Rnduairy Electrical Association will hold session, Houston, Tex., April ac 
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Etching by James E. Allen Courtesy, Kennedy & Co., New York 
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Waiting and Wondering 


Review and Analysis of Public Utility Financing 
In 1937—What of the Future? 


By MERWIN H. WATERMAN 


ASSOCIATE PROFESSOR OF FINANCE 
SCHOOL OF BUSINESS ADMINISTRATION, UNIVERSITY OF MICHIGAN 


been writing periodic descrip- 

tions of utility financing and 
wondering each time what the next 
year would bring.’ We are still writing 
and still wondering. The facts for 
1937 are now at hand and may be 
viewed in retrospect along with the rest 
of the financing that has taken place in 
recent years. In this article we will take 
occasion to characterize the 1937 util- 
ity financing in some detail, to consider 
the significant facts about it, and then 


| te a number of years we have 


1 By this author ; “The First Year under the 
Securities Act,” Pusiic Utmuirms Forr- 
NIGHTLY, March 14, 1935; “A Billion Dollar 
Year in Utility Financing,” [bid., February 27, 
1936; “Financial Fence Mending in 1936,” 
Ibid., February 18, 1937. 
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to do some more wondering about the 
future financing for the industry. 

The most startling fact that con- 
fronts one observing the 1937 data in 
Table 1 is that the volume of publicly 
offered utility securities was much less 
than in 1935 or 1936, dropping to a 
level more characteristic of mid-depres- 
sion years, namely, $803,404,505. One 
great difference appears, however, 
which distinguishes 1937 offerings 
from those of the early 1930’s. In 
those years, large percentages of the 
securities were sold for expansion pur- 
poses, whereas in 1937, only 9 per cent 
were so motivated. Also, while it is 
true that a greater percentage of the 
total was labeled “for expansion” in 
FEB. 17, 1938 
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1937 than in 1934, 1935, or 1936, the 
dollar amount, roughly $75,000,000, 
was relatively insignificant. 


Expansion Money 


oe January 1, 1933, the utility in- 
dustry has marketed securities to 
finance expansion in the following 
amounts : 


Five-year total 


Thus, in the last five years the mar- 
ket has furnished less expansion money 
than it did in the one year 1932 ($207,- 
935,448)—and 1932 was nothing to 
shout about. Naturally the marketing 
of securities does not measure the 
actual extent of money spent for ex- 
pansion, the total of which includes 
also reinvestment of earnings, depre- 
ciation, and money advanced from 
holding companies. However, the 
above total is significant as a reflection 
of the industry’s unwillingness or in- 
ability to approach the investment 
market for considerable sums of money 
to be risked in the expansion of the pub- 
lic utility business. 


5B hen the years 1933, 1934, and 
1935, there was little need to ask 
anyone to risk money in the utility 
business, because there was adequate 
investment in capacity to meet then- 
existing demands. In 1936 and 1937, 
however, the picture changed, with 
new records being set in power con- 
sumption and new potentialities appear- 
ing in the gas industry with the advent 
of wider natural gas distribution 
Although there was no nation-wide 
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popping of circuit breakers due to over. 
loads on electric lines, nevertheless jn- 
efficient generating capacity was used 
to meet the rapidly growing demands 
for current. In other words, the elec- 
tric industry could have made proft- 
able use of additional investment to 
serve its customers more efficiently and 
to restore its standby capacity. 

If one is to assume that the general 
business recession, dating from August, 
1937, is but temporary, this need for 
investment remains as a current prob- 
lem. It is a billion-dollar problem, if 
one is to measure it in terms of Presi- 
dent Roosevelt’s press conference of 
November 23, 1937. On that occasion 
he is reported to have indicated “that 
additional facilities are needed and that 
from $1,250,000,000 to $1,500,000,- 
000 easily could be spent for this pur- 
pose during the next year [1938].” 


I N this day of our Lord, the mere fact 
that an industry needs a billion and 
a half dollars is no sign that the need 
will be reflected in security offerings. 
For one reason, the utility executives of 
the country presumably recall a pep 
meeting sponsored by President 
Hoover in 1929. Almost precisely 
eight years before the 1937 autumnal 
Roosevelt-utility conversations — in 
fact, on November 27, 1929—utility 
executives met with President Hoover 
and assured him that, in the interests of 
prosperity, they would spend over $1,- 
800,000,000 during 1930 for “con- 
struction, expansion of facilities, and 
maintenance of existing properties.” 
That this program was followed as 
outlined is indicated by the fact that 
80 per cent of 1930's utility security 
offerings of $2,381,781,152 were de- 
voted to expansion. Certainly by that 
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experience and subsequent events the 
industry learned that investment in 
facilities is not self-justified. The in- 
herent risks of investment are evident 
both to management and investor, and 
unless and until these “risks” in the 
utility industry are more definitely pre- 
scribed, it will be hopeless to offer them 
to the market. 

It may seem trite to reiterate the 
fundamental principles of investment, 
but to observe them and their applica- 
tion to the utility situation may clarify 
and emphasize the nature of that in- 
dustry’s predicament — for predica- 
ment it is. Presumably the supply of 
investment capital available for com- 
mitment is determined by two impor- 
tant factors: the actual supply of capi- 
tal existing, and the willingness of 
those in control of the supply to invest 
that capital in a particular enterprise 


and industry. 
[' one is skeptical about the existence 
of a supply of capital, current low 
interest rates should vitiate the doubt. 
Admitting the availability of a supply 
of capital, it may be assumed that the 
potentiality of investment rests solely 
on the investor’s willingness to make 


commitments. The logic of investment 
demands that in return for the use of 
capital there be given an opportunity 
to earn a rate which will not only com- 
pensate in terms of interest but also 
compensate for the degree of risk as- 
sumed by the investment. Therefore, 
the quoted price for capital depends on 
money rates and risk combined. If 
there is any doubt in the investment 
market regarding the extent of the risk 
element or if there are difficulties in its 
appraisal, the result is bound to be con- 
fusion in prices (interest rates) and 
unwillingness to make capital commit- 
ments under either fixed- or residual- 
income contracts. And this is precisely 
the predicament of the utility industry 
mentioned above. 

Statistics, economics, experience, 
and judgment are all of no avail in de- 
termining the future risks of the utility 
business. In the face of these condi- 
tions there are only two ways of raising 
funds for the industry : 

1. With bond contracts so ade- 
quately protected by earnings and 
property that nothing short of a na- 
tion-wide physical, social, or economic 
earthquake could impair the issuers’ 
ability to perform; or 

2. By the sale of securities at prices 


e 


TABLE 1 


Pusiic Utitity Security OFFrerti 


~ Cent Per Cent Per Cent 
or 
Expansion Funding funding Financing 


Total Offerings 
$2,381,781,152 
,963,091,061 
545,431,695 
92,731,478 
. _ 187,521,000 
. 1,294,421,747 
. 1,913,755,900* 
803,404,505* 


ncs CLASSIFIED BY Purpose, 1930-37 


Per Cent 
for 
for  forRe- Exchange 

er 


0. 
6 
0 


4 
Pi ia 
8.2 


*Includes only publicly offered issues. 


197 


FEB. 17, 1938 





PUBLIC UTILITIES FORTNIGHTLY 


which would promise a return high 
enough to compensate adequately for 
an unknown risk. 


And what are suitable returns for 
unknown risks? Extremely high, if 
any; and this would be reflected in ex- 
tremely high coupon rates and low 
prices for securities. 

It is unnecessary here to go farther 
into the reasons why the risks of the 
utility business are unknown and un- 
predictable. Suffice it to say that only 
the prognosticator versed in all the 
techniques of divination would have a 
ghost of a chance of guessing what the 
current mixture of Congress, Presi- 
dent, court, and business conditions 
will produce in the way of public utility 
future. If we could know even the 


worst, there would be a definiteness 
more healthful and conducive to prog- 
ress than is the state of political intoxi- 
cation that currently exists. It is in the 


uncertain factors that lies the explana- 
tion for lack of utility security offer- 
ings to finance expansion. Regardless 
of “need,” there is no reason to expect 
the industry to request expansion 
capital in considerable amounts, nor is 
there reason to believe that the invest- 
ing public would look with favor on 
such a request. 


The Refunding Problem 


A’ has been indicated in past years, 
the major portion of utility se- 
curity offerings has been devoted to 
“call financing.” This process of re- 
demption, designed to reduce interest 
cost, continued during 1937, and com- 
prised the motivation for 83 per cent 
of the year’s bond offerings (see Sum- 
mary, Table 5, on p. 205). It happened 
that the collapse of the bond market in 
August put almost a complete stop even 
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to these refunding operations as mar. 
ket uncertainties appeared and yield 
rates went up. 

However, of even more interest than 
1937 performance in this regard is the 
fact that since January 1, 1935, over 
three and a quarter billion dollars worth 
of utility bonds has been called—these 
comprising approximately 27 per cent 
of the total of United States utility 
bonds outstanding.* Table 2 shows 
that there has been a remarkable con- 
sistency in the characteristics of re. 
demption activities in the utility field, 
The average contractual interest pay- 
ments of called bonds have been slightly 
above 5 per cent; premiums, ranging 
from an average 4.1 per cent in 1937, 
to 5.1 per cent in 1936, have been paid 
to effect redemptions ; and the cost of 
“replacement money” has been between 
3.65 per cent and 4 per cent, thus bring- 
ing about savings in excess of 20 per 
cent in costs of borrowed money. In 
view of the consistency of the data 
covering the past three years, it rather 
looks as if a saving in money costs in 
the neighborhood of 20 per cent pro- 
vides the motivation for utility bond 
redemption. This can be accomplished 
with 3 per cent to 4 per cent money as 
long as calls are confined to bonds with 
coupons averaging no lower than 5 per 
cent. 

It must be recognized, of course, that 
the picture here presented is only an 
“average” one. Individual cases natu- 
rally range both sides of the average 
circumstance, but observation of the in- 
dividual cases in the past indicates that 
the range is relatively narrow. The de- 
tails of 1935 redemptions, published in 


2 Based on Moody’s estimate of $11,300,000, 
000 of public utility bonds outstanding as of 
December 31, 1936. 
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TABLE 2 
CHARACTERISTICS OF UtiLiry Bonp REFUNDING ProcraMs, 1935-37 


1935 


Three-Y ear 


1936 1937 Total 


Total bond redemptions, par value $1,064,250,725 $1,696,218,112 $507,454,728 $3,267,923,565 


Amounts called or to be 
called with funds raised 
Average annual interest charge on 
redeemed bonds 
The weighted average of 
coupon rates on bonds 
designated for call 
Average premium paid to redeem 
bonds 
The weighted average of 
premiums paid to effect 
redemption 
Average cost of new money raised 
to effect call 
Cost computed from pro- 
ceeds to issuers after 
underwriting fees but 
before other expenses 
Average annual saving in interest 
charges 
Savings computed as the 
difference between annual 
interest on old issues at 
coupon rates and the an- 
nual interest on capital 
required to redeem, 
figured at new effective 
rates 


5.1% 


3.69% 





Pustic UTiLities ForTNIGHTLY of 
February 27, 1936, show that very few 
called issues bore coupons of less than 
5 per cent and, although there were one 
or two 7 per cent issues, most of them 
were in the 5 per cent to 6 per cent 
range. Since this display of 1935 was 
practically duplicated in 1936 and 1937, 
we may assume that, in this instance at 
least, the average paints a reasonably 
accurate picture of the circumstances 
and motivation for bond redemptions. 
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Future Bond Redemptions 


MONG the “wonderings” on the 
subject of utility finance may be 

a query as to how much more of this re- 
funding for redemption remains to be 
done. Obviously not all outstanding 
utility bonds are subject to the practical 
potentiality of call; in some cases the 
credit of the issuer is not sufficiently 
good to permit financing ; in other cases, 
bonds are not contractually redeemable ; 
and in other situations, coupon rates 
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are not high enough to motivate the 
call as long as money rates remain at 
their present level. 

In the most recent bond market, as 
exemplified by 1937 performance, the 
utility bonds offered to the public were 
predominantly in the Aaa, Aa, and A 
classification according to Moody’s in- 
vestment rating (see Table 3). This 
fact—that 91 per cent of the bonds sold 
rated “A” or better—may be read to 
mean that only such high-grade bonds 
could be sold at prices resulting in the 
low money costs of from 3 per cent to 
4 per cent, even in a low interest rate 
market like that of early 1937. We may 
assume, therefore, that only those com- 
panies whose presently outstanding 
issues are somewhere in the “A” classi- 
fication or better would be logical candi- 
dates for refunding issues in the near 
future and, on the basis of experience 
in the years 1935 to 1937, that only 
those bonds with coupons of 5 per cent 
or above would be likely issues for call. 
On the strength of this reasoning, the 
data in Table 4 were compiled to pro- 
vide a basis for estimating the volume 
of potential future call financing. 


wegen there are $1,361,348,460 
of utility bonds currently out- 
standing which bear coupons of 5 per 
cent or higher and at the same time 
afford an investment rating of “A” or 
better, only slightly over one billion 
are contractually redeemable. Of this 
billion, potentially callable under the 
conditions outlined above, those whose 
maturity dates extend beyond 1961 are 
the least likely candidates for call be- 
cause the low-cost money in the utility 
field has so far been confined to 25-30- 
year issues (see Summary, Table 5, 
p. 205). Companies may consider the 
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more distant maturities now under con- 
tract to be better for them than a re. 
duction in interest cost accompanied by 
shorter maturities. 

In light of these considerations and 
the facts presented in Table 3, it would 
seem reasonable to conclude that, given 
a continuance of present money rates, 
there is less than a billion dollars oj 
utility refunding to be done before the 
industry’s bond contracts will be 
cleaned up and put in line with current 
interest rates as far as credit status per- 
mits. If, on the other hand, interest 
rates should take another drop and 
make prime risks worth nearer 3 per 
cent, another stratum of issues would 
be in line for call; perhaps even the 4! 
per cent coupon bonds would be con- 
sidered for redemption. These matters 
are of interest to banker, utility execu- 
tive, and investor, because they will de- 
termine the extent and nature of future 
security offerings.* If no “new financ- 
ing” comes along, the market will be 
practically devoid of offerings. Also, it 
may be this same paucity of potential 
redemption financing that will lead in- 
vestment-seeking capital to look more 
kindly on expansion issues when, as, 
and if they are offered. 


Equity Financing 
URING 1937, there were offerings 
of equity securities in an amount 
approximating $157,000,000 — all in 
the form of preferred stock except the 
Commonwealth Edison Company's 
$66,376,225, issue of common used to 


effect acquisition of its own subsidiary 


8 At the time of writing, there was talk of 
an early 1938 issue b ET pegee rai 
Power Company of $60, ,000 to redeem 7 
outstanding 5’s of 1956 (Moody’s rating A 
—evidence that plans were being laid to co? 
tinue re cing in accordance with the pro- 


gram here outlined. 
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companies’ outstanding equities. The 
preferred issues started off with a bang 
on January 6, 1937, with the Con- 
sumers Power Company offering of 
547,788 shares of $4.50 preferred at 
$100.50 per share—an offering de- 
signed to effect the redemption of the 
company’s 6 per cent, 6.6 per cent, and 
7 per cent issues. By privileged sub- 
scription offering to the retiring pre- 
ferred holders, the company consum- 
mated its plan, and, while the issue was 
underwritten, it was reported that but 
few shares had to be taken by the 
bankers. From the issuers’ and bank- 
ers’ standpoint, it was a successful and 
profitable job of financing which re- 
duced the company’s cost of preferred 
equity money by more than 22 per 
cent. January also saw the offering of 
$1,400,000 of Minneapolis Gas Light 
shares at a cost of 5.15 per cent for call 
purposes. In February, Northern 
States Power Company used 5 per cent 
preferred shares at $100.25, along with 
bonds to revamp its capital structure ; 
again a successful operation from the 
issuer’s standpoint, although market 
disability left some of the issues on the 
hankers’ shelves. In June, Washington 
Gas Light Company offered $1,900,- 
000 of $4.50 stock at a price to cost 


4.81 per cent ; the issue was not under- 
written, bankers taking the distribution 
job on an agency basis. Two small pre- 
ferred issues came up in August : Ohio 
Public Service offered $1,600,000 cost- 
ing 6.215 per cent, and New Mexico 
Gas, $400,000 costing 7.5 per cent. 
Neither of these issues represented call 
financing, but both were designed to 
furnish necessary money. 


[Cees in September, Associated 
Gas and Electric Company, the 
great experimenter, resurrected the old 
customer ownership technique and at- 
tempted to apply it to the capital needs 
of its subsidiary, New York State Elec- 
tric and Gas Corporation. This at- 
tempt to sell 5 per cent preferred stock 
of the operating company was a com- 
plete flop in a market where most util- 
ity preferred shares were then selling 
on a yield basis higher than 5 per cent. 
This failure to use effectively the 
localized customer ownership cam- 
paign as a technique of capital raising 
emphasizes the fact that the “customer 
market” is just as sensitive to the 
factors influencing the utility situation 
as are the wider investment markets 
for bonds and stocks. Stability of earn- 
ings and sentiment is even more essen- 
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TABLE 3 
INVESTMENT RATING OF Pusiic Utitity Bonps OFFERED 
FOR SALE DURING 1937 


Amount 
Offered 


Moody's 
Ratings 


Cumulative 
Percentage 


32.5 


Per Cent 
of Total 
32.5 

38.6 71.1 
19.7 90.8 

8.7 99. 

0.2 99. 

0.3 00. 
100.0 
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tial to the success of this method of 
capital raising than it is in-situations 
where issues are underwritten and 
market risks passed on to the bankers. 

The year closed with an under- 
written offering of 36,688 preferred 
shares by Associated Telephone Com- 
pany, Ltd., an issue costing 5.95 per 
cent per annum to help finance exten- 
sions. 

The Commonwealth Edison financ- 
ing in September was done on an ex- 
change basis whereby 2,655,049 com- 
mon shares ($25 par) were issued to 
effect a merger between Common- 
wealth and its own subsidiaries in the 
Chicago metropolitan area. The issue 
was not underwritten. 


Methods of Security Distribution 
( OMMENT has been made above 
about the distribution methods re- 
cently used for equity shares. In the 


bond distributions, instead of a variety 
of arrangements as in the case of stock, 
practically all public offerings were 
underwritten. The only exceptions 
were that small part of the South- 
western Bell debenture offering which 
was taken by the trustees of the em- 
ployees’ pension fund and a portion of 
the Kansas Pipe Line and Gas Com- 
pany’s issue which was optioned to 
bankers. The bankers’ spread for 
underwriting and distribution fees 
averaged 2.02 per cent of par—a figure 
even lower than the average for the 
previous year, which was 2.15 per cent. 
Furthermore, the 1937 spreads were 
not influenced by any narrow-margin 
competitively bid offerings such as were 
included in the 1936 total. It is sig- 
nificant that bankers undertook but few 
distributions during the weak market 
of the fall months, not even at a price 
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expressive of the greater market risk. 
they either took the issues at 2 or 2} 
points or not at all. They asked a 5. 
point spread on a proposed Mountain 
States Power issue, but this did not in. 
volve a firm commitment. These ex. 
periences would seem to indicate ; 
definite attitude or policy on the part of 
the underwriters ; namely, that they are 
willing to undertake only those risks 
and distributions for which the recently 
established normal 2-point spread is 
considered adequate. Greater market 
risks they will assume at no price, at 
least at no price acceptable to issuers 
and the Securities and Exchange Com- 
mission. Is it possible that there is a 
justified fear that the publicity ac- 
corded to an unusually wide margin, 
expressive of the bankers’ opinion of 
risk, would itself affect the market, en- 
hance the risk, and preclude successful 
distribution ? 


M ENTION was made above of the 
fact that 1937 financing had not 
included competitively bid offerings. 
This makes occasion for reference to 
the author’s question raised in discus- 
sion of the 1936 competitions ; namely, 
whether “stormy” markets could be 
ridden with this type of offering; but 
no such offerings appeared in 1937, so 
the question is still unanswered. 
Although no operating utilities in 
Massachusetts or New Hampshire at- 
tempted any financing, it would not be 
reasonable to conclude that they were 
restrained by competitive bidding re 
quirements in those jurisdictions. 

4 In September $3,000,000 Rochester Gas and 
Electric 32’s at 2.0 spread ; and $8,500,000 Ohio 
Edison 4’s at 2.25 spread. 

In October $18,000,000 Idaho Power 3#'s at 
2.0 spread; $48,364,000 Central New York 


Power 32’s at 2.0 spread; and $13; 
North Boston Lighting 34’s at 2.0 spread. 
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TABLE 4 


CLASSIFICATION OF CURRENTLY OUTSTANDING Pustic Utitity Bonps or HicH 
INVESTMENT RATING AND BEARING Coupons 5 Per CENT on HIGHER 


Moody’s ; 
Investment Prior to 
Rating 1941 


Noncallable 19,955,000 


Maturity 


1941-1950 
$ 71,953,750 
63,305,550 


1951-1960 
$ 65,281,500 
21,055,500 


1961 
or Later* 
$ 20,021,500 
7,521,500 


Total All 
Maturities 


$ 183,008,150 
111,837,550 





Outstanding $25,751,400 
Aaa 


Callable ... $ 5,796,400 


Noncallable 609, 


$ 8,648,200 


$234,051,500 
51,976,000 


$ 44,226,000 


$189,775,200 
14,467,500 


$ 12,500,000 
$ 99,013,110 
154,500 


$ 71,170,600 
$ 543,006,710 
68,207,000 





frees $20,166,900 
Aa 


Callable ... $18,557,900 


Outstanding $11,836,000 
Noncallable 1,399, 


$182,075,500 
$174,949,500 


’ y 


$175,307,700 


$339,004,900 
16,221,500 


$ 98,858,610 


$109,543,200 
1,593,000 


$ 474,799,710 


$ 635,333,600 
87,706,800 





Callable ... $10,437,000 


$57,754,300 
re Noncallable 22,963,000 


$106,456,200 


$480,954,750 
183,774,850 


$322,783,400 
$594,061,600 


’ ’ 


$107,950,200 
$228,577,810 


$ 547,626,800 


$1,361,348,460 
267,751,350 





Total iy 


Better Callable .... $34,791,300 


$297,179,900 


$542,317,100 


$219,308,810 $1,093,597,110 


* Includes all serial issues. 





The District of Columbia Public 
Service Commission has been ac- 
customed to require a similar under- 
writing procedure, but the Washington 
Gas Light Company’s issue of pre- 
ferred stock was not underwritten in 
the technical sense of banker purchase ; 
the underwriters’ contract in that in- 
stance was only a “best effort’ agree- 
ment to effect distribution. 

The Securities Act of 1933 con- 
tinued to influence security distribu- 
tions in a number of ways. Non- 
registered issues continued to appear in 
the form of intrastate offerings and 
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private sales. The New York State 
Electric and Gas Company’s offering 
of preferred stock to customers was 
the year’s outstanding example of an 
issue that avoided registration on the 
basis of its confinement within New 
York state lines. The fact that the is- 
sue did not sell was incidental to the 
fact that when, as, and if this method 
of distribution again takes prominence, 
it will afford exemption as long as con- 
fined to intrastate operating companies. 

The private offerings, which totaled 
more than $65,000,000 during the 
year, were evidently not all motivated 
FEB. 17, 1938 
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by the issuers’ desire to avoid the pub- 
licity requirements of the Securities 
Act,® because many of the issuers had 
already registered and listed securities 
and had thus eliminated “privacy” as 
the differential cause of private offer- 
ings. In some cases the issues privately 
offered were themselves registered 
under the Securities Act or declared 
under the Holding Company Act. 
Therefore, it would seem that avoid- 
ance of investment bankers rather than 
avoidance of the SEC was most often 
the reason for private sales. Of course, 
in instances of small issues, where the 
expenses of registration continue to 
run proportionately high,* there was a 
distinct incentive to eliminate the need 
for compliance with the Securities Act. 
Although there have been considerable 
dollar amounts of securities thus short- 
circuited to institutional investors in 
the past few years, the relative 
amount does not seem to be increasing, 
and there is no reason to believe that 
there will be any general movement to 
eliminate the performance of the in- 
vestment banking function in security 
distribution ; in fact, a real job of se- 
curity marketing can be done only 
through such media. 


Bank Loans 


URING 1937 there was, for the 
first time in recent years, a 
noticeable amount of bank borrowing 
for fixed capital purposes. This type of 


5 Without access to a source of complete 
data, the author noted $65,164,000 of bonds 
which were offered privately to banks and in- 
surance companies without benefit of under- 
writing. 

6 As in 1936, the weighted average of re- 
ported “expenses” of security issuance ap- 
proximated 0.6 per cent, but on issues of less 
than $500,000 such expenses sometimes ran as 
high as 5 per.cent of par (see Summary, 
Table 5, p. 205). 
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“unorthodox” financing was for the 
most part the result of security market 
conditions and the sharp break in ge. 
curity prices which occurred during 
the year, combined with instances of 
acute need for expansion money. In 
addition to an unknown number of 
smaller transactions, there were two 
large borrowings that are worthy of 
note as characterizations of a utility 
financial problem and its possible solu- 
tion. In July, Detroit City Gas Com. 
pany sold $5,000,000 of 2 to 34 per 
cent notes, maturing up to three years, 
to three national banks for purposes of 
financing fixed investments. This 
transaction, in effect a bank borrowing, 
followed the collapse of the company’s 
earlier plan to make a public offering 
of $5,000,000 of 4 per cent serial notes, 
which offering was withdrawn when 
the utility bond market began its slide 
in February. More recently, in De- 
cember, Northern States Power Com- 
pany secured permission from the SEC 
to enter into a bank credit agreement 
with a number of banks whereby $- 
000,000 would be made available to it 
for financing additions, extensions, 
and betterments of subsidiary com- 
panies. This financing is to be on the 
basis of 3 per cent notes due October 
1, 1939. 


ce sovtonpard bank loans on a 2- or 
3-year basis in the amounts bor- ' 
rowed by Detroit City Gas and 
Northern States Power are not in 
themselves large enough to cause se- 
rious financial embarrassment. On the 
other hand, this financial technique is 
one to be used with great caution by 
the utilities, whose earnings and de- 
preciation liquidation are seldom 
available to meet such maturities. In 
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sale of stock to fund those obligations. 
The SEC approved the transaction on 
the strength of the argument that such 
equity funding would eventually bring 


the Northern States Power Case, it is 
contemplated that, prior to maturity of 
the notes, the stock market will recover 
sufficiently to permit an advantageous 


e 


TABLE 5 
SuMMARY CHARACTERIZATION OF 1937 Pusiic Uriiry Financinc As REPRESENTED 
By REGISTERED PusBLic OFFERINGS OF UtTiLiry SECURITIES 
Debt Equity 
Financing* Financingt 
$157,280,505 
19.58 


Total 
Financing 
$803,404,505 


Total public — 
100.0 


Per cent of total 


Average maturity 
Average yield to investors 
Average cost to issuers 


Purpose of issue: 
Redemption refunding 
Per cent of total 
Maturity refunding 
Per cent of total 
Funding 
Per cent of total 
Expansion 
Per cent of total 
Exchange financing 
Per cent of total 


Method of issue: 
Offered by bankers to public ... 
Per cent of total 
Offered by issuers to public .... 
Per cent of total 
Privilege subscription offers . 
Per cent of total 


Reported expenses of issue: 
Average expense (per cent of . 
par or stated values) 
Bankers’ fees and commissions. 
Average spread (per cent of 
par or stated values) 


Classification of issuers: 
Parent companies 
Per cent of total 
Subholding companies 
Per cent of total 
Operating companies 
Per cent of total 


* Comprising 40 bond and note issues. 


25.77 years 
3.60% 
3.72% 


$533,901,261 
82.63 


$643,624,000¢ 
99.61 
ae 


4,382,087§ 


0.69 
13,151,717 


4.66% ok 


"3.73% 
4.79% ** 3.85% 


$ 85,154,404 
54.14 
pa fe 

434,452 
0.28 

5,315,424 
3.38 

66,376,225 
42.20 


$619,055,665 
77.05 

12,058,880 
1.50 

30,520, soe 

75,392,927 
9.39 

66,376,225 
8.26 


$ 33,625 emt 
68, 876225" 
43.79 
54,778,800 
34.83 


$677,249,480 
68 wens 
: 8.57 


57,278,800 
7.13 


4,907,2508|| 


0.67§|| 
15,628,413}| 


2.13} 


525,163]| 


0.60)| 
2,476,696] 
2.80)| 


LeaMhied 
$157,280,505 
100.0 


$ acme 

1.23 
$ 13,000, og 
$780, 50408 


+ Comprising eight preferred stock issues ; one common. 


¢ All underwritten except for $3,300,000. 


§ Computation excludes $6,725,000 of bonds whose expenses of issue were not reported. 
| Computation excludes $2,500,000 of preferred stock and the common, whose expenses of 


issue were not available. 


$400,000 


New Mexico Gas 


{ All underwritten ag. $1,900,000 Washington Gas Light Company $4.50 preferred, and 
mpany 6 per cent preferred. 


** Computed excluding the common stock issue. 
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about a more reasonable financial 
structure for Northern States than 
would the present sale of bonds to 
raise the necessary capital—the only 
other possible alternative in the present 
market. 

Time alone will answer the questions 
whether the banks have made perma- 
nent investments in Detroit City Gas 
and Northern States Power or whether 
those companies will be able to meet 
maturities without serious impair- 
ment of their long-run financial pro- 
grams. These borrowers are under- 
taking a degree of risk that is not 
healthy. They will doubtless survive, 
but they have by force of circumstances 
been pushed into a corner and rendered 
vulnerable to subsequent financial 


blows. They needed money not con- 
veniently available in the investment 
market, and the banks, largely because 
of the paucity of good commercial 


loans, were willing to step out of their 
customary réle of commercial bankers 
to become temporary (they hope) in- 
vestors in gas plants and generating 
equipment. Financial health, like phy- 
sical health, is a relative matter, but 
ordinarily one does not contemplate 
with pleasure any act which limits his 
chance of survival or is apt to cause 
pain. It should be assumed, in light of 
these considerations, that the utility in- 
dustry will resort to such temporary fi- 
nancing of its fixed capital needs only 
under most necessitous circumstances 
and then not to an extent that will put 
bank deposits permanently in the utility 
business. 


The Holding Company Act 
‘T HERE is no precise way of measur- 
ing the effects of the Holding 
Company Act on 1937 utility financing, 


but there may be noted an almost com. 
plete lack of security offerings by 
other than operating companies. Of 
course, nonregistered holding com- 
panies in the gas and electric fields were 
entirely estopped from financial trans. 
actions, and the offerings summarized 
in Table 5 as those of parent and sub- 
holding companies may be detailed as 

follows : 
$ 4,500,000 Brooklyn - Manhattan Transit 
Corporation — exempt holding 


company. 
5,000,000 Railway Equipment and Realty 
Company—exempt holding com- 


y. 
400,000 National Gas and Electric Cor- 
poration — registered holding 


company. 

13,000,000 North Boston Lighting Proper- 
ties—registered subholding com- 
pany. 

In view of the large number of hold- 
ing companies that are registered at the 
present time, it is evident that non- 
registration is not the sole deterrent to 
holding company offerings. 

Administering the Holding Com- 
pany Act, the Securities and Exchange 
Commission has been approving num- 
bers of plans of system simplification, 
the largest of which has been that of 
American Water Works and Electric 
Company, and in this way has been 
exerting an influence over financial 
structures. On declaration by appli- 
cants, the commission has also ap- 
proved many intrasystem financial 
transactions most of which have in- 
volved purchase of subsidiary securi- 
ties or advances of funds by parent 
organizations. In the case of the 
Northern States Power Company, the 
commission refused to approve a plan 
proposing to change outstanding stock 
contracts by inclusion of convertible 
provisions in the company’s $5 pre- 
ferred stock. The decision was r 
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Effect of Political Depression on Investment 


i 3 is true that the business recession, accom- 

panied by unfavorable conditions in the 
whole securities market, impaired such financial 
progress as the industry might have made during 
the second haif of 1937, but even had that reces- 
sion not occurred, it is doubtful whether utilities 
could have justified an extensive investment pro- 
gram in face of the more fundamental political 


2 33 


‘depression. 





on the basis of lack of apparent benefit 
to the company to be achieved by modi- 
fying the contract of preferred stock 
already sold by the company to the un- 
derwriters. The desirability of at- 
tempting to increase the value of stock 
in bankers’ hands was not touched 


upon. 


bse Federal Power Commission, 
exercising its jurisdiction under 
the act, recently made a very interest- 
ing excursion into the realm of regula- 
tion. On December 20, 1937, this com- 
mission denied the application of 


Mountain States Power Company 
(like Northern States Power Com- 
pany, a subsidiary of Standard Gas and 
Electric Company) to sell bonds and 
notes to meet $8,182,250 of January i, 
1938, maturities. Instead, it pointed 
out that the company could more 
cheaply solve its problem by reorganiz- 
ing under §77B of the Bankruptcy 
Act. This action took place after 
the Securities and Exchange Commis- 
sion had permitted the company’s 
amended registration statement to be- 
come effective and had thus approved 
the offering of $8,000,000 of 6 per 
cent 5-year bonds and $700,000 of 
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serial notes to be exchanged for the 
maturing 5 per cent and 6 per cent 
bonds. An underwriter’s fee of five 
points for cash sale and four points for 
exchange was similarly approved, al- 
though no firm commitment by the 
bankers was involved. The company’s 
proposal did entail an annual money 
cost of 7.46 per cent on the bonds 
(which were to be sold to net 94) and 
6.44 per cent to 9.35 per cent on the 
notes—admittedly expensive money. 
The question decided by the Federal 
Power Commission was, however, 
that bankruptcy would be “cheaper” 
for the company than paying the above 
rates for money to meet maturities. 
In entering its denial to the application, 
the commission did not enumerate the 
items of cost of bankruptcy leading 
to its decision, which, if totaled, 
might conceivably be greater than 8 
per cent on the $8,700,000 involved. 
In fact, the drop of approximately ten 
points’ in the price of the maturing 
“1 Bid prices for Mountain States Power 
Company 6’s 

December 17, 1937 84. 

December 24, 1937 70. 

December 31, 1937 70. 
This movement took place while the general 


public utility bond market was moving mildly 
upward. 
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securities which occurred following the 
FPC refusal may indicate .that the 
bondholders did find the prospect of 
bankruptcy more expensive.” 

To date there has not been sufficient 
significant action taken by either the 
SEC or the FPC under the’ Holding 
Company Act to permit a comprehen- 
sive analysis of the effects of the act 
and its administration. The examples 
cited above serve only to indicate more 
or less approving interest in the SEC 
approach and perhaps a doubt as to the 
soundness of the FPC attitude. The 
latter’s boldfaced recommendation to 
the power company to abrogate its con- 
tracts rather than attempt to meet them 
is a bit of a shock, to say the least, and 
seems somewhat inconsistent with the 
avowed intention of the Holding Com- 
pany Act to protect investors. Such 
proposals cannot help but magnify the 
uncertainties and risks inherent in any 
business enterprise. 


Conclusions 


ie eo reader may find other facts 
and relationships in the Summary, 
Table 5, that will be of interest in 
characterizing the details of recent se- 
curity offerings but, in general, the out- 
standing features of the year’s offering 
seem to be those brought about by the 
conditions of market unrest and 
threats of revolution in the utility in- 
dustry. Bear in mind that these remarks 
are directed not at the utility industry 
in Spain, but the utility industry in 


these United States. Nevertheless, 
describe the causes for lack of volume 
in financing and concentration of offer. 
ings on the redemption of outstanding 
issues. It is true that the business re. 
cession, accompanied by unfavorabk 
conditions in the whole securities mar. 
ket, impaired such financial progress as 
the industry might have made during 
the second half of 1937, but even had 
that recession not occurred, it is doubt. 
ful whether utilities could have justi- 
fied an extensive investment program 
in face of the more fundamental politi- 
cal “depression.” 

It is not necessary to reiterate in 
detail the administration-born items 
which affect the utility situation: TVA 
and the other “VA’s”; pending deci- 
sions on the holding company “death 
sentence”; attitudes with respect to 
municipal power aids ; and, last but not 
least, the so-called “common-law theory 
of public utility valuation for rate mak- 
ing.” .The author has a great deal of 
sympathy with the “prudent invest- 
ment” base for rate making, which has 
the virtue of definiteness, if no other. 
The only trouble is whether that is 
what the President is talking about 
when he says “common law,” and 
whether he knows or anyone else 
knows what he means when he waves 
that “theory” as a flag of truce in the 
midst of the utility battle. 

As usual, we may conclude that the 
next year will be an interesting one for 
the utilities, if they can live through it. 





“Tue worst thing we can do is to fight the New Deal. Socialization has 
been going on for 150 years. I remember when we thought that state 
regulation o % public utilities came out of a hotbed of communism in 


+sconsin. 


0 one opposes it now except the public utilities.” 


NN GRISWOLD, 


—GLE 
Vice President, McGraw-Hill Company. 
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How Much Loose Water Power 
Is ‘There to Hitch Up? 


Estimates vary widely for different sections of the 

country, but a study of regional power possibilities 

indicates, in the opinion of the author, that the 

practical problem of finding a market for the 

energy generated is the puzzling question which 

the proponents of hydro development have to 
answer. 


By BANCROFT MITCHELL 


HE current controversy over the 
To TVA” bills, or the “re- 
gional planning” proposals (as 
the President prefers to have them 
called) lend timely interest to the ques- 
tion of how far the government or any- 
body else could go in developing water 
power in the United States. There has 
been much discussion of what the gov- 
ernment is already doing in the matter 
of hydroelectric development, but com- 
paratively little has been said and ap- 
parently little popular thought has been 
given to what the government could do 
in this respect—finances permitting. 
We know, of course, that the strictly 
modern proponents of regional plan- 
ning authorities generally talk up the 
other facets of “resource control,” such 
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as irrigation, navigation, erosion and 
drainage control, and natural conserva- 
tion, while at the same time talking 
down the purely hydroelectric angle. 
Yet, even the proverbial man-on-the- 
street is hardly naive enough in this 
day and age to suppose that many of 
these giant regional projects (com- 
pleted or proposed) would be under- 
taken were it not for the “paying 
partner”—Power. 

And so behind all the discreet legis- 
lative references to “incidental hydro 
development” for purposes of salvag- 
ing a mere by-product, we will find 
that the most important consideration, 
the most exhaustive amount of com- 
mittee hearings, testimony, and reports 
pertinent to these planning “projects” 
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generally revolve around the subject of 
water power. At least it is well.to bear 
this in mind when reading over such 
polite passages as the following excerpt 
from the President’s message to the 
Congress last June (1937): 

Provision should be made for the effec- 
tive administration of hydroelectric projects 
which may be undertaken as a part of multi- 
ple watershed development. The water- 
power resources of the nation must be pro- 


tected from private monopoly and used for 
the benefit of the people. 


Congress since referred the matter 
to Army Engineers for definite recom- 
mendations. 

The Federal Power Commission in 
1935, after an extensive survey, esti- 
mated the maximum amount of power 
in kilowatt hours which could be gen- 
erated at every substantial stream in 
the country, based on average water 
flow conditions. The study did not take 
into account the cost of developing the 
power or the markets therefor (fac- 
tors to which the government has ap- 
parently never given very serious con- 
sideration). Nevertheless, the report 
provides valuable data on the amount 
and location of undeveloped water 
power. Probably the most significant 
fact indicated in the study is that the 
available water power in certain areas, 
even if developed to the maximum, is 
negligible. 


I* order to attempt to give these FPC 
figures practical significance and to 
show where acute power surpluses 
could conceivably be created, this 
writer has chosen to express these fig- 
ures of possible hydro-power produc- 
tion as a percentage of the approximate 
total existing power consumption (of 
both hydro and steam power) in vari- 
ous areas. Approximate 1937 power 


consumption for the various areas js 
based on Edison Electric Institute fig. 
ures for 1936, with allowance for the 
1937 rate of increased use. The map 
(see page 216) shows the seven major 
national power zones as established by 
the FPC (areas bordered by heavy 
lines). These zones, all of which are 
vast, have been broken down by the 
writer into subdivisions (dotted lines). 
While the country is not susceptible of 
absolutely distinct subdivision for 
these purposes, the breakdowns are be- 
lieved to be more or less logical. 

The percentage figures in squares on 
the map represent the ratios of maxi- 
mum output of major undeveloped 
water-power sites in each FPC zone to 
the approximate total 1937 consump- 
tion of power (steam and hydro) in 
the zone. For example, full develop- 
ment of the available water power in 
the northeast zone would increase the 
supply 49 per cent; in the Pacific 
Northwest, 2,100 per cent. The figures 
in circles represent the same calculation 
for the subdivisions of each zone. The 
necessity of subdividing the major 
zones can be illustrated by the fact that, 
while the possible generation in the 
Mountain and Plain states is large, the 
amount of available water power in 
Kansas, located in the southeastern sec- 
tion of this zone, is insignificant. 


_—— general results of this analysis 
might be summarized briefly. 
(The following comments should be 
read in connection with the map, which 
they supplement.) First, take the Mid- 
dle-west Zone, which includes west- 


ern Pennsylvania, West Virginia, 
Ohio, Michigan, Indiana, Illinois, 
Wisconsin, Minnesota, Iowa, Mis- 
souri. 
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HOW MUCH LOOSE WATER POWER IS THERE TO HITCH UP? 


This vast region contains a negligi- 
ble amount of undeveloped water 
power, as the maximum possible hydro 
output of about 10,094 million kilo- 
watt hours would add only about 25 
per cent to the approximate existing 
power supply in the zone. Three-quar- 
ters of this power is available in the 
eastern subdivision of the zone, a coal- 
producing area where hydro plants can 
with difficulty be justified. The state 
of Michigan has practically no avail- 
able water power, and the possible per 
cent increase in the entire western sub- 
division is only about 9 per cent. The 
principal rivers in this zone and the 
estimated possible annual output there- 
at follow (million kilowatt hours) : 
Kanawha (W. Va.) 

Cheat (Monongahela basin) 

Potomac (W. Va.) 

Clarion (Allegheny basin) 

Rivers in western subdivision (Wabash, 


White, Iowa, Menominee, Gasconade, 
Upper Mississippi) 


Total in zone (million kw. hr.) 


Bes Northeast Zone includes New 
England, New York, east Penn- 
sylvania, New Jersey, Maryland, Dela- 
ware, and District of Columbia. 

While there is more available power 
in this zone in relation to existing con- 
sumption (ratio about 50 per cent) 
than in the Middle West, the amount 
seems moderate in view of the fact that 
the recent rate of increase in power 


consumption in the Northeast Zonewas 
about 10 per cent ; that it takes an aver- 
age of about three years to build hydro 
plants ; and that no major projects have 
yet been undertaken in this area. In 
this connection, the remark of Floyd 
Carlisle that power demand in New 
York state would probably double 
within ten years is of interest. The pos- 
sible increase of about 50 per cent ap- 
plies to each subdivision of the North- 
east Zone. Following are the principal 
rivers and the estimated possible gen- 
eration (million kilowatt hours) : 


St. Lawrence 
Susquehanna 
Delaware 
Connecticut 
Kennebec 
Potomac ( Md.) 
Niagara 
Penobscot 
Androscoggin 


Black (N. Y.) 


Total for zone (million kw. hr.) ....17,055 

The St. Lawrence development and 
the possible additional development on 
the Niagara river could provide large 
blocks of power at high capacity fac- 
tors. The majority of the remaining 
sites are adapted only to the carrying 
of peak loads. Practically all the de- 
velopments are within practical trans- 
mission of load centers. 


, ] ‘HE South Central Zone includes 
Oklahoma, Arkansas, Louisiana, 
Texas, and New Mexico. 


dental hydro development’ for purposes of salvaging a mere 


q “. .. behind all the discreet legislative references to ‘inci- 


by-product, we will find that the most important considera- 
tion, the most exhaustive amount of committee hearings, 
testimony, and reports pertinent to these planning ‘projects’ 
generally revolve around the subject of water power.” 
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While the estimated 1937 power 
supply in this region could be about 
duplicated, the vast state of Texas 
within the zone contains little water 
power. Possible generation on ‘the 
Brazos and Guadalupe rivers would 
add only about 13 per cent to the ap- 
proximate current power supply in 
Texas. The Red river in Oklahoma, 
Arkansas, Louisiana, and the White 
river in south Missouri and Arkansas 
together account for 65 per cent of the 
potential energy output of the zone. Of 
course, some power generated on the 
Red river could flow into northeastern 
Texas. 

Much of the future development of 
water power in this region would prob- 
ably be incidental to irrigation and 
flood control. Another consideration 
is that many of the potential develop- 
ments are far from existing load 
centers. In view of these facts and the 


fact the region contains only 2.3 per 
cent of the total undeveloped water 
power in the United States, this can be 
considered a relatively minor water- 
power zone. The principal rivers and 
possible annual generation (million 
kilowatt hours) are as follows: 


Arkansas (below Wichita) 
Rio Grande (above El Paso) 
Ouachita 

Brazos 

Guadalupe 

Calcasieu 


Total for zone (million kw. hr.) .... 6,301 


HE Mountain and Plain Zone in- 
cludes Kansas, Nebraska, Da- 
kotas, Montana, Colorado, and Wyo- 
ming. 
This vast zone contains a large 
amount of undeveloped water power, 
which, if developed, would add 360 per 


cent to current power supply in the 
zone. However, the necessity of break- 
ing down the zones into smaller areas 
is again well illustrated, for approxi- 
mately 85 per cent of the water-power 
possibilities of this region are located 
in the northwestern portion of the zone 
on the Missouri, upper Columbia, and 
Colorado rivers. Few power possibili- 
ties exist in the eastern and southern 
‘ection of the zone where the major 
commercial and agricultural activities 
are located. The state of Kansas and 
the Dakotas have a negligible amount 
of power. Nebraska has considerable 
(in the course of development), but 
not an overwhelming amount. The 
distance between the major water- 
power resources and the markets in the 
eastern section of the zone are beyond 
present economic transmission limits; 
this may be why the existing power de- 
velopments at Fort Peck in Montana 
and at Casper-Alcova in Wyoming 
are of very limited size. (Legislation 
is now pending to increase the Fort 
Peck development.) The _ principal 
rivers and possible annual generation 
(million kilowatt hours) are as fol- 
lows: 


Upper Missouri 

Upper Columbia 
Yellowstone 

Upper Colo. & Green 
Platte 

Snake (Columbia Basin) 
Others 


Total for zone (million kw. hr.) ....15,992 


HE Southeast Zone includes Vir- 
ginia, North Carolina, South 
Carolina, Kentucky, Tennessee, Mis- 
sissippi, Alabama, Georgia, and 
Florida. 
With the exception of the state of 
Florida, which contains no water 
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Codperation Needed in Power Development 


6“ HUS, it is some comfort to know, in facing the probability 

of more Federal power, that additional capacity is acutely 

needed. But here again the trouble is that the most need and the most 

power would be in widely separated places. Viewing the country as 

a whole, the national need for power should be conducive to co- 
dperation by the government with private companies.” 





power at all, this zone contains much 
more power than the government has 
yet planned to develop. Chairman Mor- 
gan of the TVA has forecasted a total 
installation of about 500,000 kilowatts 
in the Tennessee valley by 1939. It is 
estimated that this installation might 
be able to add about one-third to the 
existing power supply in the subdivi- 
sion composed of the states of Ken- 
tucky, Tennessee, Mississippi, Ala- 
bama, and Georgia. However, the 
maximum possible generation accord- 
ing to the FPC in this subdivision 
would be equivalent to about 435 per 
cent of the existing supply or 4.4 times 
existing supply. 

The eastern subdivision of this re- 
gion, consisting of the state of Vir- 
gina and the Carolinas, contains 
undeveloped power, the equivalent of 
about 165 per cent of existing con- 
sumption in these states (a part of 
which the Santee-Cooper project, tied 
up by injunction, would develop). Of 
course, it should also be realized that 
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this eastern subdivision of the South- 
east Zone is within secondary trans- 
mission distance of the TVA. The 
principal rivers and maximum genera- 
tion (million kilowatt hours) are as 
follows: 


Tennessee 

Cumberland 

Savannah 

Santee 

New (Kanawha Basin) 
Roanoke 

Potomac (Va.) 
Warrior & Tombigbee 
Yadkin—Pee Dee 
Chattahoochee 


Total for zone (million kw. hr.) ....37,315 


HE Pacific Southwest Zone. in- 
cludes California, Nevada, Ari- 
zona, and Utah. 

The possible power developments in 
both the northern section of this zone, 
in the San Joaquin-Sacramento valley 
basin, and in the southern section, in 
the Colorado river basin, appear to be 
very large. 

The existing power supply in the 
zone could be multiplied 4.7 times. The 
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prospective generation of about five 
billion kilowatt hours annually at 
Boulder dam (which is expected tobe 
satisfactorily absorbed) represents less 
than 10 per cent of what could be pro- 
duced in the southern section of the 
zone. 

However, the existence of this large 
project already in the section and the 
fact that the power resources in this 
section are 200 miles or more from the 
present major load centers might tend 
to direct government interest primarily 
towards other areas in any future 
plans. 

As for the northern section of this 
zone, the power supply in northern 
and central California and Nevada 
could be about tripled if the power pos- 
sibilities of the San Joaquin-Sacra- 
mento valley should be developed to a 
maximum. The mitigating factor here 
is that in all probability over one-half 
and possibly as much as two-thirds of 
the power developed in the Central val- 
ley will be needed to pump water for 
irrigation purposes. The prospective 
output of power from the presently 
proposed Central valley project accord- 
ing to preliminary estimates would not 
add much more than 20 per cent to the 
existing supply of the section, which 
already needs additional power. The 
Pacific Gas and Electric has bid tenta- 
tively for the initial production. The 
principal rivers and maximum genera- 
tion (million kilowatt hours) are as 
follows : 


Colorado basin (outside of Grand Can- 
yon National Park) 

Colorado basin (inside of Grand Can- 
yon National Park) 

San Joaquin-Sacramento Basin (Cen- 
tral Valley) 

Klamath & Trinity basin 


Total for zone (million kw. hr.) ....56,820 
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HE Pacific Northwest Zone in- 
cludes Washington, Oregon, and 
Idaho. 

Over 40 per cent of the undeveloped 
hydro energy of the nation is located 
in this zone, principally on the Colum- 
bia river, and the existing output in 
this region could be duplicated about 
twenty-one times. The initial installa- 
tion at Bonneville of about 90,000 kilo- 
watts is, therefore, just a drop in the 
bucket, although of no little concern to 
the utilities in Portland and vicinity. 
This tremendous amount of available 
power exists where it seems to be least 
needed, for annual domestic consump- 
tion of electricity in this zone already 
has been developed to the high record 
of 1,600 kilowatt hours, and rates are 
exceedingly low. The possibility of in- 
dustrial outlets for a large amount of 
additional power in this area is also 
strictly limited, for it is generally 
recognized that the cost of power is a 
negligible factor in attracting most in- 
dustries to a location—the controlling 
factors being labor costs, transporta- 
tion, and access to markets. The major 
basins in the zone and maximum gen- 
eration follow (million kilowatt 
hours) : 


Conan and tributaries above Port- 
lan 

Snake river and tributaries 

Puget Sound basin 

Willamette basin 

Cowlitz river 


Total for zone (million kw. hr.) ... 100,770 


N summarizing the foregoing 

sketches of regional power possi- 
bilities, the practical problem of find- 
ing a market emerges as the most 
puzzling of all questions which the pro- 
ponents of wholesale hydro develop- 
ment have to answer. It must be borne 
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in mind that from a power market 
standpoint, the United States has 
grown backwards and it would have 
been much better if the colonial 
pioneers, who came over after Colum- 
bus discovered the new world, had set- 
tled first on the West coast and spread 
eastward. 

In other words, roughly about 70 
per cent of the nation’s possible hydro 
power is located west of the Missis- 
sippi, while 70 per cent of the modern 
demand for power is located east of it. 
Of course, we must accept this situa- 
tion as we find it. Certainly cheap 
power isn’t important enough to tear 
up our eastern cities and move the bulk 
of the population and industry west- 
ward. It just so happens that Provi- 
dence located the mountains with their 
powerful water courses in the West, 
while most of our nation settled in the 
East. This explains the vast amount 
of undeveloped power in the Pacific 
Northwest Zone. Much of it will re- 
main undeveloped ; much of it, perhaps, 
will be developed “‘not wisely but too 
well” as far as profitable markets are 
concerned. That is the serious situa- 
tion which the new U. S. Bonneville 
Administrator J. D. Ross must face. 

In addition to the task of finding 
markets, there are also the technico- 
economic hazards of rapidly increasing 
efficiency of fuel generation and, over 


the very long range, the possible dis- 
placement of electricity from impor- 
tant classes of industrial utilization 
where it is now universally accepted. 
In other words, there is the danger 
that hydro will in time fall far behind 
in the competitive race, not only with 
fuel-generated power, but other pri- 
mary fuels as well. In such an event 
the mighty dams being built for the 
business of Power, the “paying part- 
ner,” might eventually turn out to be 
costly pyramids erected to its memory. 
It might be said by way of recapitu- 
lation that certain areas of the country 
seem at present fairly immune from a 
flood of competitive water power. 

These are: 
(1) the Middle-west Zone extend- 


ing from western Pennsylvania as 
far out as Illinois; 

(2) from Minnesota on the north 
to Missouri on the south; 

(3) the states of Texas, Kansas, 
Dakotas, and Florida; 

(4) the entire Northeast Zone ap- 
pears to be in a relatively settled 
position—able, at least, to absorb 
probable additional supply without 
wasteful industrial adjustment. 


[’ is not within the scope of this 
article to discuss Federal power 
policy or to attempt to estimate the ex- 
tent of future government activity in 
the power field. However, it is believed 


= 


point, the United States has grown backwards and it would 


q “It must be borne in mind that from a power market stand- 


have been much better if the colonial pioneers, who came 
over after Columbus discovered the new world, had settled 
on the West coast and spread eastward .. . . about 70 per 
cent of the nation’s possible hydro power is located west of 
the Mississippi, while 70 per cent of the modern demand for 


power is located east of it.” 
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Figures represent ratios of maximum undeveloped water power of each zone or subdivision 
to approximately 1937 total power consumption in those areas in kw. hr. 


_ Undeveloped water-power figures are those of the FPC; figures for total power consump- 
tion by areas have been based on E.E.I. figures for 1936, with additions for per cent increase 


in 1937. 


that, in contemplating the possible 
future effects of Federal power com- 
petition, we should probably recognize 
the following qualifying factors: 


l Dams to be constructed by the 
¢ government will presumably have 
a multiple purpose, combining power 
development with flood control or irri- 
gation. Since multiple-purpose dams 
are not capable of producing as much 
power as dams built for power pur- 
poses only, the foregoing estimates of 
available undeveloped power which 
have been presented represent absolute 
maximums. 


e 


2 INCREASED pressure for goverr- 
e mental economy, although inef- 
fective to date, may retard such devel- 
opments. The cost of developing the 
entire capacity of 52,628,000 kilowatts 
which the FPC estimates could be in- 
stalled on all the eligible streams in the 
country would reach the staggering 
sum of about $10.5 billions (at an as- 
sumed cost of $200 per kilowatt). 


3 SucH development as takes place 
e must necessarily be comparative- 
ly slow, as the average large dam re- 
quires a period of about three years to 
construct. 
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HOW MUCH LOOSE WATER POWER IS THERE TO HITCH UP? 


VIEWING the country as a whole, 
e a real shortage of generating 
capacity seems imminent, barring a 
prolonged decline in business activity 
with a consequent contraction in the 
industrial power load. The FPC esti- 
mated in March, 1935, that, upon re- 
sumption of the predepression level of 
business activity, power output would 
be over 20 per cent ahead of 1929; that 
four million kilowatts of additional 
capacity would then be required, plus 
two million kilowatts to replace clearly 
obsolete equipment (over twenty years 
old), a total requirement of six million 
kilowatts or about 18 per cent of the 
1935 capacity. The increase of 20 per 
cent in output anticipated by the FPC 
has more than materialized—in fact, 
power output in the four weeks ended 
July 24, 1937, was 31 per cent ahead of 
1929, while 1936 construction, both 
public and private, aggregated only 
about 606,000 kilowatts. 


HUS, it is some comfort to know, 

in facing the probability of more 
Federal power, that additional capacity 
is acutely needed. But here again the 
trouble is that the most need and the 
most power would he in widely sepa- 
rated places. 

Viewing the country as a whole, the 
national need for power should be con- 
ducive to codperation by the govern- 
ment with private companies. The 
primary purpose of this article, how- 
ever, has not been to discuss Federal 
power policy but to show that, should 
the extreme course be taken, i.¢., 
should the government sink much 
more of the taxpayers’ money into its 
watershed developments, there is a 
great disparity in available water 
power between regions, some of which 
appear to have little enough to worry 
about. And much of this available 
power is where it might as well be 
forgotten. 





Maybe It Is to the Stockholders 


ee ok Lionel Corporation, manufacturers of toy trains, 
made $380,000 last year, while the Baldwin Locomotive 
Works lost money. To the popular psychoanalyst, this would 
probably indicate a nation in furious retreat from reality. To us 
it simply indicates that we have enough big locomotives and not 
enough toy ones. It’s not especially interesting, however you 


look at it.” 


—Excerpt from The New Yorker. 
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Distinction between Utility 
And Private Business 


In the opinion of the author, Mr. Justice Brandeis of the Supreme 

Court has attempted through the formulation of a new test to 

broaden the field in which legislative bodies may enact regulatory 

legislation, so as to permit regulation whenever a legislature rea- 

sonably believes a social or economic evil exists which requires 
regulation. 


By JOHN C. LACKAS 


EGISLATIVE regulation of business 
becomes particularly onerous 


when it relates to fixing rates 
and requiring service without discrim- 
ination. Such rate regulations and in- 
hibitions against discrimination have 
been confined to a group of enterprises 
designated as public utilities. It is here 
proposed to determine what constitutes 
public utilities as distinguished from 
private businesses, so as to subject the 
utilities to such extraordinary legisla- 
tive regulations. 

The cases decided by the United 
States Supreme Court seem to suggest 
a distinct dogma defining public utili- 
ties. The dogma is first developed in 
the famous Munn Case.’ In that case, 
Justice Waite sought for a common 
law justification for his decision. He 
found, as he thought, such a common 
law principle in Lord Chief Justice 
Hale’s treatise, De Portibus Maris, 
wherein Justice Hale said: “For now 
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the wharf and crane and other con- 
veniences are affected with a public in- 
terest, and they cease to be juris privati 
only.” This is a common law principle 
which Justice Waite also finds “cited 
with approbation and acted upon by 
Lord Kenyon at the beginning of the 
present century in Bolt v. Stennett, 8 
T. R. 606.” 

In addition, another English case 
supports Lord Hale’s doctrine,* and 
from this case Justice Waite has “cited 
with approbation.” 

Justice Waite’s reliance upon Lord 
Hale’s doctrine set the foundation for 
the development of this legal dogma 
respecting the nature of public utilities. 
It is that rule of law which holds: “... 
when private property is devoted to 
a public use, it is subject to public regu- 
lation.” 

This phrase, adopted by Justice 
Waite, in the words of Justice Suther- 
land, “ .. . has become the established 
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test by which the legislative power to 
fix prices of commodities, use of prop- 
erty, or services must be measured.’* 


§ ies Supreme Court, in applying 
this test that only property de- 
voted to a public use is subject to regu- 
lation, was accused of adopting a 
specific economic viewpoint and in- 
corporating it in our constitutional 
law. Thus, Justice Peckham’s decision 
in Lochner v. New York,‘ led Justice 
Holmes to say in his dissenting 
opinion : “But a Constitution is not in- 
tended to embody a particular economic 
theory, whether of paternalism and the 
organic relation of the citizen to the 
state or of laissez faire.” 

An examination of these decisions of 
the Supreme Court relating to regula- 
tion of private business seems to ex- 
hibit a reluctance on the part of the 
court to allow interference by the state 
with the freedom of the individual to 
secure his own economic salvation. 
However, where that freedom has led 
to the creation of a monopoly, or of a 
monopolistic situation, the individual 
so favored has been recognized as being 
capable of placing limitations upon the 
liberty and freedom of others, and, 
therefore, the court has sustained, in 
many instances, legislative attempts to 
restrain such monopolistic practices. 

However, in the field of public utili- 
ties there existed conditions wherein 
competition became wasteful and the 
state was forced to provide regulation 
of monopolies in place of the “natural” 
control provided by competition. 


Prcztaeemone, the possibility of 

discrimination by these enterprises 
which have a monopolistic nature 
necessitated their regulation, and this 
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fact was recognized by the courts. 
Such businesses, therefore, have been 
determined to be devoted to a public 
use. Thus, it may be said in the begin- 
ning (and developed later) that the 
possibility of discrimination, either as 
to price or quality against the persons 
seeking the service or the goods, con- 
stitutes a motivating factor for the 
courts to allow regulation. Such dis- 
crimination, obviously, may take place 
where there is a monopoly or where a 
monopolistic situation exists. 

The description of monopolies and 
monopolistic situations which follows 
was suggested by cases in which the 
United States Supreme Court per- 
mitted legislative regulations. 

As to monopolies, they may have 
been in the first place natural monopo- 
lies, such as in the case of a limitation 
in the source of supply. Limitations in 
the source of supply exist in the case of 
water, irrigation works, water power, 
and natural gas. Somewhat comparable 
to these circumstances in which there 
was a limitation in the source of sup- 
ply are those in which there exists a 
limitation in the number of sites suit- 
able for the conduct of certain particu- 
lar businesses. Such limitations exist 
in the case of grain elevators, stock- 
yards, and terminal facilities. 


the second place, monopolies arose 
where the peculiar physical charac- 
teristics of the business itself, caused 
by the nature of its distribution system, 
created a monopoly. These are “tech- 
nical monopolies, since rights of way 
can for practical reasons be granted to 
only one company.”*® Technical mo- 
nopolies exist in the field of electric 
light and power, and gas. 

In the third place, monopolies arose 
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where the state, by means of special 
franchises, permitted the exclusive 
operation in the field. The granting of 
these exclusive operating privileges 
takes place in those instances where 
there is an economy of monopoly and 
competition is wasteful. This ‘is par- 
ticularly true of the “technical monopo- 
lies” referred to above. 

Characteristic of these “technical 
monopolies” are the extensive capital 
requirements necessary for the creation 
of such enterprises. Duplication of 
their facilities would materially reduce 
their return and would constitute an 
obstacle in the attraction of investors, 
and thereby seriously curtail their ex- 
pansion and development. 


MERGENCY conditions may give 
rise to a situation in which dis- 
crimination might take place, and 
although an actual monopoly need not 
exist, the emergency may give rise to 
a monopolistic situation. By a monopo- 
listic situation is meant, therefore, a 
condition arising out of the urgency of 
the need at a particular time; the indi- 
vidual demanding the goods or the 
services under such circumstances may 
be subjected to a type of coercion com- 
parable to that exerted by an actual 
monopoly. Such circumstances gave 
rise to the enactment of legislation to 
regulate the rental of apartments. 


e 


A similar kind of discrimination 
may take place in those businesses 
where the service, when demanded, is 
urgent. Such a service is characteristic 
of communication systems, be they 
telephone, or telegraph, and in taxicab 
transportation where there is a public 
solicitation of business. While again, 
in these instances a monopoly need not 
necessarily exist, there is a possibility 
that a monopolistic situation may arise 
due to the urgency of the need at the 
time that the need arises for the par- 
ticular service. 

In addition to the possibility of dis- 
crimination, there appear to be cer- 
tain other elements present. In the first 
place, it seems that from the nature of 
the businesses in which regulation was 
allowed, that they are businesses which, 
in the process of providing the goods 
or service, require a certain degree of 
uniformity and regularity, and which 
uniformity and regularity, if not im- 
posed by the state, would be estab- 
lished by the business on its own behalf 
in order to avoid friction, and to pro- 
vide for efficiency in management. 


N the second place, one may conclude 
from the kinds of businesses regu- 
lated and in which regulation was per- 
mitted by the Supreme Court, that they 
are businesses which are providing a 
goods or service which the present 


lating to regulation of private business seems to exhibit a 


q “AN examination of . . . decisions of the Supreme Court re- 


reluctance on the part of the court to allow interference by 
the state with the freedom of the individual to secure his own 
economic salvation. However, where that freedom has led 
to the creation of a monopoly . .. the court has sustained, in 
many instances, legislative attempts to restrain such monop- 
olistic practices.” 
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mode and tempo of life evaluate as 
essential and necessary. 

For the purpose of completeness it 
should be noted that in addition to the 
factor of discrimination requiring in- 
terference by the state, there are busi- 
nesses which provide a service which 
demands that the person served be 
secured against improper practices. 
Such businesses are banking and in- 
surance. 

Quite frequently, through the grant- 
ing by the state to certain enterprises 
certain extraordinary privileges such 
as the power of eminent domain, the 
state reserves for itself the right to 
exercise certain regulatory and super- 
visory powers over business. Thus Ed- 
win C. Goddard points out: 

by the common law the granting 
of special privileges by the state has always 
been a ground for attaching duties to the 
grantee, and any utility that is permitted to 

exercise the power of eminent domain is a 

public — since that power can be exer- 
cised only for a public purpose.® 

Thus, the instances in which the 
court has permitted regulation and 
which characterize the business as one 
affected with a public use, are: 


pas: the possibility of discrimina- 


tion. This may exist (1) where 
there is a monopoly, be it (a) natural, 
(b) technical, or (c) granted by spe- 
cial franchise where a monopoly is 
economically expedient; (2) where a 
“monopolistic situation” may arise, 
such as (a) where an emergency exists, 
(b) where the peculiar nature of the 
business is occasioned by the imme- 
diacy of the demand for the service. In 
addition, these businesses are such 
that some sort of uniformity and regu- 
larity is essential to their conduct, and 
they provide a goods or service which 
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has become essential and necessary to 
modern life. 


pens where there is a need to se- 
cure the persons served from im- 
proper practices. 


HIRD, where the state has granted 
special privileges such as the 
power of eminent domain. 

However, it must be said that the 
court has not been consistent in follow- 
ing the tests outlined above. Thus, in 
the case of the Terminal Taxicab Co. v. 
Kutz,” the taxicab company had an ex- 
clusive right to solicit livery and taxi- 
cab business from all persons passing 
to or from trains in the Union Station 
of the city of Washington, together 
with the exclusive right to solicit in and 
about hotels, limiting their service to 
guests of the hotel. Yet, in that case, 
the business was not considered to be 
one affected with a public interest and 
therefore it could not be subjected to 
regulation. Certainly, this company 
appears to have had a monopoly by 
reason of its exclusive privileges. 


E Reggetel it was suggested above that 
the security of the persons served 
from the imposition of improper prac- 
tices constituted a basis for regulation, 
yet in the case of Ribnik v. McBride,® 
and the case of Adams v. Tanner,® 
where regulation of employment 
agencies was attempted, the court held 
that employment agencies were not 
such businesses as were affected with a 
public interest and, therefore, they 
were not to be subjected to regulation. 
In the former case, the court said: 


While we do not undertake to say that 
there may not be a deeper concern on the 
part of the public in the business of an em- 
ployment agency, that business does not dif- 


FEB. 17, 1938 





PUBLIC UTILITIES FORTNIGHTLY 








New Regulation Test 


¢ ‘M R. JUSTICE Brandeis has attempted through the formulation of 
a new test to broaden the field in which legislative bodies may 
enact regulatory legislation. In effect, he has dissolved the old concept 
of ‘public utilities,’ and substituted therefor a new concept based upon 
the right of the legislatures to regulate and control all manner of private 
businesses where an economic or social evil exists.” 





fer in substantial character from the busi- 

ness of a real estate broker, ship broker, 

merchandise broker, or ticket broker. 

It was also suggested above that the 
goods and services were such that they 
constituted a necessary and essential 
element in modern life. The public in- 
terest in the legislation designed to 
control the business of ticket “scalp- 
ers” would indicate that the public 
deemed the services of the theater es- 
sential to modern living. Yet, in Tyson 
& Brother — United Theater Ticket 
Offices v. Banton,” the Supreme Court 
did not feel that the theater was a busi~ 
ness affected with a public interest. 
Furthermore, in that particular case, 
while an actual monopoly did not exist, 
a monopolistic situation did exist. 


| Rota C. Goddard briefly sketches 
the history of the legislation in 
this case from its enactment by the 
legislature of the state of New York, 
through the various courts which de- 
cided upon the issue, indicating there- 
by the overwhelming opinion of legis- 
lators, jurists, etc., that the legislation 
was valid. Goddard says: 
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The New York legislature and governor, 
and more than twenty judges, as well. as 
Holmes, Stone, Brandeis, and Sanford on 
the United States Supreme Court, were 
ranged against eight (sic) judges; but it 
happened that five of these eight (sic) were 
on the Supreme Court, the final authority,” 


Likewise, with respect to the test 
consisting of the granting of special 
privileges by the state, the court has not 
acted consistently. Thus, in the Pipe 
Line Cases,” the Uncle Sam Oil Co., 
which had its wells in Oklahoma and 
pumped its oil to its refinery in Kansas 
for its own use, was held not to be 
within the description of the act which 
put pipe lines under the regulation of 
the Interstate Commerce Commission. 
But as Goddard suggests : 

query, if the Uncle Sam Co. was 
not a public utility, by what right could it 


build its pipe line from the wells in Okla- 
homa to its refinery in Kansas... ?%8 


A new approach to the problem has 
been developed by Justice Brandeis and 
expressed by him in several of his opin- 
ions. His point of view may be termed 
an empirical approach. Brandeis has 
attempted through the formulation of 
a new test to broaden the field in which 
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legislative bodies may enact regulatory 
legislation. In effect, he has dissolved 
the old concept of “public utilities,”’ 
and substituted therefor a new con- 
cept based upon the right of the legisla- 
tures to regulate and control all man- 
ner of private businesses where an eco- 
nomic or social evil exists. 


Fe question arises, how far does 
this viewpoint, developed by Jus- 
tice Brandeis, differ from the dogmatic 
concept described above? Did not 
Brandeis, by means of his test, change 
the entire content of our concept of 
public utilities? No longer are only 
businesses subject to control and regu- 
lation by the states which have the pos- 
sibility of discrimination, either be- 
cause of the existence of a monopoly 
or the possibility of the development of 
a monopolistic situation, or businesses 
which require that the person served be 
secured against improper practices, or 
businesses having been granted special 
privileges by the state, but according to 
Brandeis, a business may be regulated 
and controlled whenever the legislature 
reasonably believes a social or economic 
evil exists which requires the enact- 
ment of regulatory legislation to cor- 
rect such evil. 

It could well be asked, what miglit 
have possibly influenced Justice Bran- 
deis to attempt such a revolutionary 
change in the nature of the law. Ap- 
parently, it was necessary for him to 
do this in order to permit a greater 
freedom of legislative action, and 
thereby equip the legislatures with the 
power to enact legislation designed to 
cope with the pressing problems which 
have evolved out of the complex social 
and economic phenomena which con- 
stitute modern life. Politically, there- 
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fore, his action seems to be justifiable. 


, { ‘HE test which constitutes this em- 


pirical viewpoint is: Could the 
legislature reasonably conclude (1) 
that the public welfare required the 
treatment of the business as a public 
business; and (2) that in order to in- 
sure to the public adequate service or 
supply of the goods, the regulations 
were made. 
As to the function of the court, 
Brandeis says: 


(The) function (of the court) is only to 
determine the reasonableness of the legisla- 
ture’s belief in the existence of evils and in 
the effectiveness of the remedy provided." 

In applying this test he relies upon 
the record in his majority opinion in 
O’Gorman & Young v. Hartford Fire 
Insurance Co.,”* saying, 


It does not appear upon the face of the 
statute, or from any facts of which the court 
must take judicial notice, that in New Jersey 
evils did not exist in the business of fire in- 
surance for which this statutory provision 
was an appropriate remedy. The action of 
the legislature and of the highest court of 
the state indicates that such evils did exist. 
The record is barren of any allegation of 
fact tending to show unreasonableness. 

In his minority opinions in which he 
expressed his point of view, such as in 
the case of Adams v. Tanner,”® and 
the case of the New State Ice Co. v. 
Liebmann,” he exhaustively examines 
the social and economic conditions 
which gave rise to the evil which the 
legislatures sought to correct and he 
presents a detailed recital of them. 
Thereafter, he discusses the remedy 
provided by the legislation and en- 
deavors to determine the effectiveness 
of that legislation to correct the evil 
which it sought to remedy. 


I’ is interesting to note that in one 
of the most recent expressions of 
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opinion by the United States Supreme 
Court on the question of the regula- 
tion of private business, the majority of 
the court appears to have adopted Jus- 
tice Brandeis’ viewpoint. Thus, in the 
case of Nebbia v. New York,” Justice 
Roberts, speaking for the majority, 
says: 

If the laws passed are seen to have a rea- 
sonable relation to a proper legislative 
purpose, and are neither arbitrary nor dis- 
criminatory, the requirements of due proc- 


ess are satisfied, and judicial determination 
to that effect renders a court functus officio. 


He further says: 


A state is free to adopt whatever eco- 
nomic policy may reasonably be deemed to 
promote public welfare, and to enforce that 
policy by legislation adapted to its purpose. 


e 


In summarizing the significance of 
the empirical viewpoint, it should be 
said that however epochal and states. 
manlike these attempts by Brandeis to 
broaden the legislative powers may 
prove to be, in this article they are to be 
strictly separated from all previous 
holdings of the Supreme Court. The 


‘concern here was with the setting up of 


a definition of the term “public utility.” 
Such a definition was given as based 
upon the dogma developed by the court 
prior to the opinions by Brandeis. 
Justice Brandeis, on the other hand, 
for reasons of statesmanship, is ob- 
viously intent upon the disintegration 
and dissolution of this term. 
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Keeping Up with 
Uncle Sam 


By FRANCIS X. WELCH 


r public ownership could (with no 
| aspersions intended one way or the 
other) be properly compared with pneu- 
monia of our national industrial power 
body, it would be fair to say that recent 
developments point to a “crisis” at the 
present time. 

To pursue this analogy further, let us 
assume that the last general depression, 
the then-shattered morale of our capi- 
talistic system, the subsequent public 
spending program, and the political hos- 
tility of the New Deal were all factors 
which lowered the resistance of the 
power industry to the attacks of the so- 
cialization movement ; whereas the con- 
stant reduction of electric rates, the in- 
creasing local opposition to Federal 
spending, and the diminishing public 
confidence in the general economic in- 
fallibility of the New Deal are immuni- 
zation factors which have developed and 
are still being generated to check the 
ravages of the invading movement. 

Now what do we find? On one hand 
(which we shall call the Washington 
hand, because the prosocialistic influences 
are principally centered here), there is 
the crumbling of the legal or constitu- 
tional barriers against public ownership 
as exemplified in the recent court deci- 
sions upholding the TVA and PWA loan- 
grants. There is the disposition of Com- 
monwealth & Southern to surrender com- 
pletely to the invader if the financial 
skins of its security holders can be saved. 
What is more important, we find leading 
hgures of the New Deal’s power policy 
group agreeing at least to consider these 
terms of surrender, thereby dropping 
turther pretense of the virtue of compe- 
tition in the TVA area, and openly plan- 
ning to supplant a rubber yardstick with 
a sort of Federal feudalism of regional 
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power monopoly in the Tennessee valley. 

Of course, there is many a slip be- 
tween the conference table and the dot- 
ted line. But assuming that political, 
legal, and financial obstructions could be 
hurdled so that TVA can rule its own 
roost, it’s only logical to suppose that a 
similar plan would soon be hatching in 
the Northwest, where Mr. Ross is al- 
ready sitting on top of Bonneville dam 
and dreaming of his own empire of pub- 
lic power. The Nebraska situation is al- 
ready in the secondary stage of develop- 
ment, while the California section is even 
further advanced. 

But what about that other hand? Well, 
we have witnessed lately an increasing 
popular demand to pull close the public 
purse strings, especially the local gov- 
ernment purse strings. We have already 
noted in this department the steady 
diminution of successful municipal plant 
elections during the last twelve months. 
President Roosevelt has, for the present 
at least, halted new PWA loan-grant ac- 
tivity, and the growing financial needs of 
our national defense (not to mention the 
little business of balancing the Federal 
budget) are making it less likely that ad- 
ditional funds soon will be made avail- 
able for the resumption of the PWA pro- 
gram for municipal utility plants. 


few we have two generally conflict- 
ing forces striving for supremacy in 
the same field ; to wit, the electric indus- 
try. If the public ownership factors win 
out, the movement will be likely to 
spread from the Tennessee valley to the 
Northwest, to the Southeast, and even- 
tually to the strongholds of the private in- 
dustry in the rich eastern and middle 
western areas. If the economy factors 
are victorious, the public ownership at- 
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tack will be halted and may eventually 
even recede. Large spots.of infection 
will remain, but they will become quar- 
antined and calcified. The private indus- 
try as a whole will survive. 

What will be the outcome? No one 
really knows. We can only say that the 
crisis is at hand, and we should be able 
to see the trend by the end of this calen- 
dar year. However, to continue with our 
medical allegory, the prognosis is some- 
what favorable for the patient—the pri- 
vate power industry. Why? Simply be- 
cause the resistant factors are those most 
recently generated. They are in the 
virulent stage ; they are on the upsurge— 
will become more powerful as time goes 
on. The invading forces, on the other 
hand, have passed their peak. They show 
signs of debilitation—of slowing down. 
Their chart of election results is drop- 
ping. Maybe the public ownership doc- 
tors can do something to inject new life 
into the movement. Maybe a TVA- 
Commonwealth & Southern deal would 
be just the thing to swing the tide the 
other way. However, this observer is 
presently inclined to the view that the 
patient will pass the crisis; but he’s in a 
pretty shaky condition right now. And 
the 4-inch olive branch and the 96-inch 
battle ax treatments he is getting in 
Washington these days are not helping 
much. 

Of course, there are some formidable 
financial problems facing those who are 
considering ways and means for buying 
out a complete monopoly for TVA to 
play with. Governor Browning of Ten- 
nessee evidently expects that the Federal 
government would put up a healthy por- 
tion of the purchase money. The contri- 
butions of the state of Tennessee and 
local municipalities would be mostly in 
the nature of revenue bonds. Indeed, 
they have little more to offer. TVA it- 
self has a nest egg of $50,000,000 in 
government bonds which it has never 
touched, but that would hardly make a 
very big splash when applied to the pur- 
chase of all private utility facilities in 
the whole state of Tennessee. 

Among those who should be watching 
this crisis with great concern are the 
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other utility industries. It is well to re. 
member that subsidy borrows subsidy 
and that if socialism cannot be success. 
fully quarantined within the electrical ip. 
dustry, it is not likely to be quarantine 
outside of the electrical industry, Le 
public ownership once gobble up the gen. 
erators, and it will begin to look long. 
ingly at the pipe lines and the telephone 
lines ; and we shall hear leading 

tions about the need for “codrdinating’ 
our fuel and energy industries in the in. 
terest of conservation (which mean 
coal, gas, and oil, watch out !), and diplo- 
matic hints that our communication f{:- 
cilities must be considered as an “ip. 
tegrated economic group” (which 
means the Post Office would like to get 
wired for sound again). 

Naturally, the bigger the industria 
area to fall under the control of gover. 
ment management, the more difficult itis 
for the noninfected industries to pay the 
tax bills to keep the whole thing going. 
Public ownership in America isn’t like 
public ownership in Sweden or other 
places where it has to stand on its own 
financial feet. In America, public own 
ership is always “codrdinated” with 
something else, like navigation conserva 
tion, national defense, mosquito control, 
or some other device by which the tax- 
payer may be left holding the bag with 
appropriate dignity if not awareness. 


PEAKING of communications, the 

long-awaited FCC report on its spe- 
cial investigation has been completed by 
the staff and is now being given a find 
going over by the commission member- 
ship preparatory to being sent to Con 
gress. Nobody on the outside knows ex- 
actly what it will contain, but it is ger 
erally expected that Ma Bell will 
soundly lectured on the evils of mo 
nopoly, and her nonutility offspring, 
Western Electric, will be the subject of 
some recommendations for Federal reg: 
ulation of some kind. 

Incidentally, the telephone rates and 
research department of the FCC, whi 
recently released an interesting study 
long-distance phone rates since 191/, 
may die for lack of funds after June. 
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Financial News 


and 
Comment 


By OWEN ELY 
Associated Gas and the “Death 


Sentence” 


t has perhaps been a popular impres- 
I sion in investment circles that 
Associated Gas & Electric is one of the 
more vulnerable utility systems under 
the “death sentence” clause of the Pub- 
lic Utility Holding Company Act. The 
company is not registered under the act, 
and is presumably awaiting the out- 
come of the pending Supreme Court 
decision before making a definite move. 
However, the system management has 
been actively consolidating the system, 
eliminating subsidiaries, and merging 
properties wherever this could be con- 
veniently worked out. In the Associated 
system there are now only five holding 
companies and thirty operating com- 
panies with securities in the hands of 
the public (of the latter, nine are new 
properties); there are sixty operating: 
companies without any securities in the 
hands of the public. During the years 
1922-1936, 343 units have been merged, 
dissolved, rendered inactive, or other- 
wise disposed of, and during the first 
half of 1937 six additional companies 
were eliminated by merger. 

But this program of simplification, 
which otherwise might be pushed for- 
ward more rapidly, is greatly retarded 
by the time and “red tape” involved in 
(1) securing requisite consents from 
public authorities for permission to 
merge various operating companies ; (2) 
settlement of problems related to inden- 
tures, etc.; (3) the direct and indirect 
effects of the Securities Act of 1933, 
Securities and Exchange Act of 1934, 
and the Public Utility Act of 1935, and 
aa SEC rules and regulations there- 

er. 
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Contrary to the general impression 
about holding companies which seems 
to prevail in Washington, many of 
Associated’s subsidiaries are controlled 
through 100 per cent ownership of the 
outstanding stock (only two of the ac- 
tive utility subsidiaries are less than 99 
per cent owned, and these are 94 and 96 
per cent owned respectively). This hi 
degree of system integration should 
greatly facilitate any eventual program 
of clearing away the top holding com- 
pany structure as envisaged in the 
Utility Act. 

Many of the subsidiary companies’ 
bonds are high-grade issues. A recent, 
tabulation indicated that of 44 such 
issues in the hands of the public two 
were selling in the 50’s, three in the 70’s, 
eleven in the 80’s, ten in the 90's, and 
eighteen at prices over par (one at 
116). On most of these bonds the in- 
terest was covered better than 1} times 
in the twelve months ended September 
30, 1937—in some cases as high as three 
times. 

Neither of the top holding companies 
has ever defaulted on its fixed interest 
bonds, and the low prices at which their 
bond issues are currently selling are 
presumably due to the fact that there is 
little margin of safety for interest, and 
that the Associated Gas picture has in 
the past been too complicated to suit 
many investors. 


Win would be the logical steps 
which Associated might take in 
order to conform as closely as practica- 
ble to the Holding Company Act? The 
first would seem to be to eliminate the 
top holding concern, Associated Gas & 
Electric Company. It should be rela- 
tively easy to deal with bondholders, 
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since all of its issues are debentures of 
equal rank (although the fact that the 
investment certificate 54s are due next 
November might be a factor). These 
bonds are all selling currently around 
20-33 (excepting the 54s which are 
around 75 due to their early maturity) ; 
presumably an exchange offer for stocks 
or bonds of Associated Gas & Electric 
Corporation could be easily worked out. 
If advisable, the system could probably 
buy in some of the company’s bonds in 
the open market, and finally redeem any 
small remaining balance. 

It would be less easy to deal with the 
second line holding company, Associ- 
ated Gas & Electric Corporation, since 
its bond groups (although not secured 
by deposit of underlying company secu- 
rities) have different claims on earn- 
ings and assets: the debenture 8s of 
1940, selling around 90, come first ; next, 
the debentures of 1973 (with coupons 
from 4 to 54 per cent), selling around 
43-54; and finally, the income 3} to 
44s of 1978, around 24-27. 

With Associated Gas & Electric Com- 
pany eliminated, the system would still 
have one top holding company and three 
major subholding companies (there are 
some further holding company relation- 
ships among operating companies, but 
these could probably be ironed out over 
the next year or so). The next step would 
be to regroup the operating companies 
on a simpler geographic basis. The group 
headed by NY PA NJ, the largest sub- 
holding company, is both well integrated 
and conservatively capitalized. It serves 
42 per cent of the area of New York 
state, 24 per cent of Pennsylvania, and 
22 per cent of New Jersey. Its consoli- 
dated fixed capital is over $520,000,000, 
but the proportion of consolidated mort- 
gage debt is less than 40 per cent. Capital- 
ization in the hands of the public is only 
about 34 times annual gross revenues. 
There is, therefore, no point in disturb- 
ing this set-up. 

The second subholding company, As- 
sociated Electric Company, obtains near- 
ly half of its revenues from Pennsylvania 
subsidiaries, and it would therefore be 
logical to transfer these properties to 
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NY PA NJ. Twenty-two per cent is ob- 
tained from Manila Electric, which be- 
ing a foreign property is not subject to 
the Utility Act. The remaining 30 per 
cent of revenues is from subsidiaries 
located in Kentucky, Tennessee, Indiana, 
Ohio, etc. Many of these companies have 
no securities in the hands of the public, 
and Associated would be in a good trad- 
ing position to dispose of these properties 
when the occasion arises. Therefore, it 
might be logical to dissolve Associated 
Electric Company by transfer or sale of 
its properties. 

General Gas & Electric Corporation 
(the third subholding company) presents 
somewhat more of a problem. Its proper- 
ties are located in the southern seaboard 
states—Delaware, Maryland, the Vir- 
ginias, the Carolinas, Georgia, and Flor- 
ida. It is possible, however, that some of 
the more northern properties could be 
switched to the Associated Electric 
group. Even then, however, it might 
prove necessary to split the remainder 
into two groups, the Carolina companies 
and the Georgia-Florida properties ; this 
would depend upon the degree of severity 
with which the act is enforced. However, 
the simple capital structure of General 
Gas and the relatively small amount of 
funded debt should facilitate any trans- 
fer of properties or readjustment of this 
company’s set-up. 

The SEC has accorded liberal treat- 
ment to American Water Works & Elec- 
tric in its recent system-revamping pro- 
gram. If the same spirit prevails in its 
treatment of Associated Gas, that sys- 


tem’s problem of adjusting itself to the 
“death sentence” (assuming the latter re- 
mains constitutional) may prove less 
difficult than is generally realized. 


¥ 


White House Press Barrage 
Retards Recovery 


_ the weekly business indices 
have shown a modest recovery 
from their bottom levels reached early 
this year, the renewed “battle” between 
the administration and business has sent 
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security prices tumbling once more, and 
business confidence has gradually ebbed. 

The move by the administration last 
autumn to reconcile its views with those 
of the utility industry seems to have been 
little more successful thus far than pre- 
vious efforts. Also, the TVA question 
has been unfortunately handled, and has 
contributed to the general discourage- 
ment of investors. 

The Dow-Jones utility stock average 
closed January 28th at 19.15, compared 
with 19.65 in the October 19th “panic” 
session. The record of the average in re- 
cent years has been as follows: 

Low 
19.15 
19.65 
28.63 
14.48 
16.83 
19.33 
16.53 
30.55 
55.14 
64.72 


To what extent is the depth of our 
depression due to political and labor fac- 
tors as distinct from business conditions, 
such as large inventories, etc.? Based on 


available information, other countries 
apparently have not as yet registered any 
corresponding decline in business, with 
the possible exception of France, where 
there has been a remarkable parallel with 
the trend of political events here. In 
Canada, where business in the previous 
depression followed our lead quite close- 
ly, there has been thus far no evidence 
of a down-trend (see accompanying 
chart from The Annalist). While a 
down-turn in Canada may merely have 
been delayed, the comparison is of in- 
terest because of the similarity of busi- 
ness activities in the two countries. 
Dorothy Thompson recently coined 
the phrase “government by press inter- 
views.” The White House remarks re- 
garding holding companies, monopolies, 
prices v. wages, etc., each sapped the 
morale of business and struck fresh 
blows at security prices. It would seem 
that the field of possible threats had now 
been pretty well covered and that, merely 
by the law of averages, some more favor- 
able development should be in the offing. 


onGREss collaborated with the White 
House during January — unin- 
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tentionally but effectively—in adding 
to the discouragement of business. The 
filibuster over the antilynching bill tied 
up Senate activities and prevented 
prompt action on the housing bill, the 
conference report on which was accepted 
by the House some days ago. While 
progress toward tax revision has been 
made, no clear-cut and thorough-going 
concessions have been made to the 
attitude of business—both big and little 
—regarding the excess profits and capi- 
tal gains taxes. The proposed readjust- 
ments have apparently been mainly in 
favor of small business, apparently on 
the theory that big business can “take it” 
—continue to pay high wages and taxes, 
provide employment for all its workers 
despite declining sales, and find the capi- 
tal for a construction program in addi- 
tion. 

However, the picture is not hopeless. 
As this is written, Washington headlines 
read : “Roosevelt may go slow in his trust 
battle” and ‘Wagner won’t oppose labor 
law changes.” Resumption of govern- 
ment pump-priming, through armament 
and WPA programs, seems imminent. 
The housing bill, which should be passed 
within a week or so, will stimulate the 
building industry (which, incidentally, 
has not shown as much let-down as gen- 
eral business). The rail rate increase 
should be forthcoming sometime during 
the second half of February. The banks 
have begun bond-buying activities, which 
in the past have signalled business re- 
covery. The Times weekly business in- 
dex (preliminary, week ended January 
22nd) shows the sharpest gain of the 
past three weeks of recovery. The An- 
nalist index of sensitive commodity 
prices has also continued to gain. It 
therefore seems possible that security 
markets may avoid any decisive penetra- 
tion of previous low ground, and that 
business may gradually recover from the 
political shocks to which it has been sub- 
jected in recent weeks. 

The current position of the electric 
power industry is indicated in the index 
and chart published by The New York 
Times. At present output is about 5 per 
cent below estimated normal (after 
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allowing for seasonal and | 
trends) as compared with 5:10 givens 
above normal in the twelve months ended 
August. The industry, therefore, re. 
mains in a strong position to regain nor. 
mal earning power and contribute to a 
general building program, as soon az in- 
vestors recover confidence in its rela- 
tions with Washington. 


From The New York Times 
a 


Wages versus Prices 


D W. Extsworth, editor of The 
© Annalist, draws some interesting 
comparisons between Mr. Roosevelt's 
wage-price policies and those of his pre- 
decessors : 


In attempting to deal with the present 
depression, Mr. Roosevelt is following a 
ouiey remarkably similar to the ill-fated 
efforts of Herbert Hoover. In the last 
uarter of 1929 Mr. Hoover held cor- 
erences with (1) building leaders, (2) 
leaders of industry, (3) representatives of 
farm organizations, (4) railroad executives, 
(5) department store heads, (6) the Fed- 
eral Reserve Board and the advisory cour- 
cil, (7) public utility men. Following a 
conference with business and industrial a 
well as labor leaders on November 21, 192), 
Mr. Hoover issued the following statement: 
“The President was authorized by the em 
ployers who were present at this morning's 
conference to state on their individual be- 
half that they will not initiate any move- 
ment for wage reduction, and it was their 
strong recommendation that this attitude 
should be pursued by the mae as 4 
whole. They considered that, aside from 
the human considerations involved, the com 
suming power of the country will 


Poor President Harding! He also hal 
a bad depression hit him, and he apparently 
knew practically nothing about economics 
or how to get the employers to 
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the country’s purchasing power. The em- 
ployers cut wage rates pretty drastically 
ent ,. But strange to relate, the number of 
led hours ot work available aon to improve 
re- in the summer of 1921, and before the year 


was out the employees were earning more 
a total dollars per week even though they 
a were earning less per hour... 
in- The trouble with the high-wage-rate 


method of maintaining purchasing power 
is that it is eminently sound theoretically. 
The difficulty comes in its application to 
business-cycle theory, when, as a matter of 

plain and indisputable record, it has noth- 
j ing to do with fluctuations in the business 

cycle except for its adverse effects at cer- 
tain critical times. Its true application is as 
1 a long-run proposition. It is elementary 
. that if high wages are paid for efficient 
' man-power, in the long run the country is 
the gainer thereby. In fact, it is traditional 
in this country that thereby we are able to 
compete successfully with countries where 
1 wage rates and living standards are far 
: lower. But to turn this long-run proposition 
Ty 


‘la- 








into the idea that prosperity can be achieved 
instantaneously by suddenly jacking up 
wage rates is sheerest nonsense. The only 
reason that the theory seemed to work 
during the 1933-37 recovery was that it 
was accompanied by inflationary forces 
that enabled manufacturers temporarily to 
The offset increased costs by increased prices 
and increased volume. 





ting 
elt’s ¥ 
pre- 
Allocation of Utility, Rail, and 
sent Industrial “Dollars’’ 
ig a 
ated 


A fi accompanying chart indicates 
the allocation to wages, materials, 
0) fixed charges, etc., of the average dollar 


of revenue for utilities, railroads, and 
industrial companies. The latest figures 
for industrial companies being those of 
the biennial census of 1935, the same year 
has been taken for railroads, and utili- 
ties. While it was impossible to obtain the 
three sets of statistics in the same form, 
the results offered some interesting com- 
parisons. 

The chart indicates the large propor- 
tion of the utilities dollar which is 
expended for taxes. Considering the in- 
crease since 1935, taxes doubtless now 
cost the utility companies nearly as much 
as do salaries and wages of all employees. 
The tax proportion of the railroad’s dol- 
lar was far less. Unfortunately, 1935 tax 
figures are not available for industrial 
companies; in 1933 all manufacturing 
companies paid out only about 2} per 
cent of their gross receipts in taxes, but 
in 1935 the proportion may have been 
greater, due to larger income taxes. 


Corporate News 


MERICAN Water Works omitted the 

20 cent quarterly dividend on com- 

mon stock January 26th, in order to con- 

serve funds for improvements. The com- 

pany has been obliged to postpone antici- 

pated financing, despite SEC approval of 
general plans for recapitalization. 


United Corporation has decided not to 
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register under the Utility Act at this time. 
According to previous reports, the man- 
agement had decided to register as a 
holding company despite the fact that it 
does not actively control any of the com- 
panies in which it is interested. Accord- 
ing to a press report, United’s lawyers 
placed before the SEC seven different 
plans to avoid registration, all of which 
were rejected. The last plan, it was said, 
would have disenfranchised the company 
as far as voting rights in “subsidiaries” 
were concerned. The company’s report 
for 1937 showed no important change in 
its utility holdings. Net assets as of De- 
cember 31, 1937, were $47,205,174 less 
than the stated capital, and directors 
therefore decided to reduce the latter by 
$58,144,121. 


Mayor LaGuardia is continuing his 
efforts to obtain removal of the transit 
commission of New York, in order to 
push his transit unification plan which 
was opposed by the commission. He has 
also sought to influence pending bank- 
ruptcy legislation at Washington in or- 
der to protect the city’s investment in the 
Interborough. 


Standard Gas & Electric’s new plan is 
opposed by the Allen Committee repre- 
senting the $4 preferred stock, although 
all other protective committees concurred 
in the amended plan. The committee’s 
main objections are directed at (1) the 
distribution of voting power in the 
utility’s securities ; (2) the creation of a 
sinking fund for the retirement of the 
company’s 6 per cent notes and deben- 
tures; and (3) an agreement whereby 
holders of the 6 per cent notes and deben- 
tures would receive options to convert 
part of their securities into common 
stocks of certain subsidiaries of Standard 
Gas & Electric. 


The Federal government has re- 
quested a court investigation of alleged 
wasting of assets of the Eastern Utilities 
Investing Corp., subsidiary of Associ- 
ated Gas & Electric Co. The petition 
charged that Associated Gas had ma- 
nipulated its stock in 1929 and sold the 
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securities at inflated prices to Eastern 
Utilities, later buying the securities back 
at their deflated value, causing a loss of 
over $12,000,000. 


The annual meeting of the Inter. 
borough Rapid Transit has been post. 
poned for the fifth time for of 
quorum, Chairman Bigelow stated that 
he hoped before the next meeting date a 
plan for ending the intercompany dis. 
pute with Manhattan Railway would 
have been worked out. 


American Telephone reported a de- 
clining trend in profits for the three 
months ended November 30th, when the 
company and its subsidiaries earned 
$2.47 a share compared with $2.69 in the 
same period of 1936. While operating 
revenues showed a gain of about 5 per 
cent, expenses increased over 8 per cent. 


Pacific Gas and Electric Company has 
filed application with the California Rail- 
road Commission for authority to sell 
$15,000,000 first and refunding 34s of 
1966. This is the first “new money” 
financing by the company in six years, al- 
though it has carried out a $250,000,000 
refunding program. 


Associated Gas & Electric has “raised 
the ante” in its struggle to obtain control 
of Jersey Central Power & Light. They 
are now offering $500 par value of 
Metropolitan Edison Corporation 6s in 
exchange for $1,000 National Public 
Service debentures (which carry col 
lateral control of 712,411 shares of Jer- 
sey Central). Associated Gas has main- 
tained a standing bid at 45 for the de 
bentures, but the exchange offer (at cur- 
rent prices for Metropolitan Edison 6s) 
would yield a holder about 46. 


Appalachian Electric Power Co. has 


filed an amendment to its $67,000,000 
bond registration statement ($57 ,000,000 
first mortgage 4s due 1963 and $10,00- 
000 debentures due 1948), naming 5) 
underwriters headed by Bonbright & 
Co., Inc., and fixing the coupon rate on 
the debentures at 44 per cent. 
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“Progress” Reported by the Federal 


Power Commission 


HE Federal Water Power Act of 

1920, under which the FPC was 
created, and the Federal Power Act of 
1936 declare it to be the policy of the 
Congress that the nation’s water re- 
sources shall be conserved and devel- 
oped pursuant to such “integrated and 
coordinated plans” most adaptable to the 
comprehensive development of our 
waterways. The law provides for cer- 
tain preferences for public bodies, in- 
cluding, of course, the Federal govern- 
ment, and for voluntary interconnection 
as authorized by the commission. 

The seventeenth annual report of the 
FPC (for the year 1937) contains some 
enlightening passages concerning that 
commission’s concept of its duties and 
powers under the Federal statute. The 
commission reported “marked prog- 
ress,” but, as the report states: 


Much remains to be done, but the com- 
mission is proceeding vigorously, using 
every authority that has been granted, to 
end long-standing abuses and compel com- 
pliance with the law. At the same time it 
has steadily pursued its work in granting 
preliminary permits and licenses for power 
projects on public lands and navigable 
streams, in determination of the actual 
original legitimate cost of such projects; in 
compiling and reporting electric rates and 
the production of electricity for public use 
in the United States, in making studies of 
power resources and demands, and in the 
various other duties imposed under the 
Federal Power Act. 


On the subject of regional planning 
and power, which is giving Congress so 
much to talk about these days, the FPC 
report states : 


Regional development, control, and oper- 
ation of power facilities were not originated 
by the government but by the holding com- 
panies whose empires cover whole sections 
and whose networks of power lines spread 
over many states. No more striking ex- 
emplification of their spread has been given 


than in the maps and reports of our Na- 
tional Power Survey which showed that 
approximately three-fourths of the electric 
energy for public use was generated in only 
223 plants, and nine-tenths of the electric 
business was transacted by only 107 sys- 
tems, nine groups controlling practically 
one-half of the entire industry in the United 
States. It was the exposure of these con- 
ditions which augmented the demand for 
regulation of holding companies and the 
passage of the Public Utility Act of 1935, 
Title II of which comprises the Federal 
Power Act of 1935, giving the commission 
authority over the interstate transmission 
of electric energy, and the wholesale rates 
and security issues of companies engaged in 
such interstate commerce. 

The President’s proposals for regional 
planning for conservation and development 
of the nation’s water and other resources 
were, therefore, not only endorsed but wel- 
comed by the commission. 


Requested to report on the two pend- 
ing “planning” bills, Senate bill 2555 
(the Norris bill) and House bill 7392 
(the Mansfield bill), the commission in 
letters addressed to the chairmen of the 
Senate and House committees on June 
15, 1937, set forth that certain funda- 
mental purposes of these bills were em- 
bodied in the Federal Power Acts, and 
concluded : 


From the above citations and other pro- 
visions of the Federal Power Act it appears 
that the main objectives of the bill under 
consideration, at least in so far as they refer 
to the development of our national water 
resources and the incidental development of 
hydroelectric power, are extensions of a 
policy long ago declared by the Congress 
not only in the Federal Water Power Act 
of 1920 and the amendment thereof in 1935, 
but also in numerous other acts of Con- 
gress, such as those authorizing the Boulder 
dam and Tennessee Valley Authority de- 
velopments and other reclamation, flood 
control, and navigation improvements. 

In the opinion of this commission, the Fed- 
eral multiple-purpose projects heretofore 
authorized by the Congress have justified 
the wisdom of the underlying congressi 
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policy that these public resources be de- 
veloped by the government to assure their 
combined maximum availability to and uses 
by the public at minimum cost. It is noted 
that the bill provides administrative machin- 
ery and proposes certain policies varying in 
some respects from those embodied in exist- 
ing law, but it is our view that the main 
purposes of the bill are the matters of para- 
mount importance. Even though this com- 
mission’s functions may be modified, we 
would deem that to be of secondary impor- 
tance, the primary consideration being the 
social and economic advantages to the 
public. 


Lig feats uniformity in electric 
utility accounting has been no- 
tably advanced by the uniform system 
of accounts adopted by the commission 
and by the National Association of Rail- 
road and Utilities Commissioners, it was 
reported. Twenty-one regulatory com- 
missions have adopted this general sys- 
tem, as recommended by their associa- 
tion, and 11 other commissions have its 
adoption under consideration. General 
uniformity in such accounting, national 
in scope, which has been the aim of regu- 
latory commissions, state and Federal, 
for many years is well on its way to 
achievement, according to the report. 

In codperation with representatives of 
state commissions and other agencies, an 
annual report form has been adopted for 
utilities which will make available a 
large mass of information heretofore 
never obtainable on a comparable and 
uniform basis. Considerable progress 
has been made also with rules govern- 
ing the preservation of records. A list 
of units of property has been adopted, 
to obtain uniformity in accounting for 
replacements and maintenance. 


EDERAL jurisdiction over nonnavi- 


gable tributaries of navigable 
streams is discussed in the order and 
cpinion determining that the interests of 
commerce would be affected by construc- 
tion by the Carolina Aluminum 
Company of its proposed Tuckertown 
plant on the Yadkin river, in North Car- 
olina. “Long before the enactment of 
the Federal Water Power Act in 1920 
imposing this commission’s jurisdiction 
over projects on nonnavigable streams 
FEB. 17, 1938 


that affect the interests of interstate or 
foreign commerce, Congress had as. 
serted its power over nonnayi 
streams and the Supreme Court 
held such jurisdiction,” the commission 
declared. South Carolina’s plea in the 
Tuckertown Case, it stated, striki 
illustrates the situation which led to the 
enactment of §23 of the Power Act, for 
in the absence of the administrative con- 
trol which the commission might exer- 
cise there would be no effective regula. 
tion upon which that state could rely for 
the protection of its interests. 
Cautious investigation of its own ju- 
risdiction is claimed by the fact that out 
of 136 such cases filed since 1920, the 
commission has found in only 69 in- 
stances that the interests of commerce 
would be affected by the developments 
proposed. 


LB pecwr en the prudent investment 
principle in rate making and urg- 
ing that the United States Supreme 
Court reverse the doctrine of Smyth ». 
Ames, adopted thirty-nine years ago, re- 
quiring the consideration of reproduc- 
tion cost in determining the fair present 
value of utility property, in its brief filed 
in the recently decided Pacific Gas and 
Electric Company Case, the commission 
declared that the old rule of Smyth ». 
Ames has no justification in economics 
or in the law when applied to the realities 
of the present day. 

Of the approximately 1,511 privately 
owned electric utilities in the United 
States with claimed capital assets of ap- 
proximately $17,000,000,000, 292 with 
claimed assets of $10,000,000,000 are 
said to fall within the scope of the Fed- 
eral Power Act, it was stated, and 261 
others, with claimed assets of $3,000; 
000,000, have been classed as “indeter- 
minate” in the absence of more exact n- 
formation as to their interstate char- 
acter. If, in fixing interstate rates, re- 
production cost must be considered in 
determining the rate base, the commis- 
sion’s administrative task, it stated, will 
be well-nigh impossible of performance. 
A sound basis upon which public utility 
properties should be valued for rate- 
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IN THE LAND OB COTTON—AND HOLDING COMPANIES 


making purposes, the commission con- 
tended, is prudent investment. 

Dual duties concerning the Bonneville 
project, in Oregon, are imposed upon 
the commission, including the approval 
of rates and the determination of that 
part of the cost which should properly 
be allotted to power development. 

Rate schedules, the act provides, shall 
be based upon an allocation of costs to 


be made by the FPC, which “may allo- 
cate to the costs of electric facilities such 
a share of the cost of facilities having 
joint value for the production of electric 
energy and other purposes as the power 
development may fairly bear as com- 
pared with such other purposes.” 


HE commission sets forth in detail 
its reasons for opposing approval 
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by Congress without amendment of the 
Connecticut valley and Merrimack val- 
ley flood control compacts. Quoting its 
letters to chairmen of Senate and House 
committees and the memorandum of its 
general counsel, asserting that the water- 
power reservations in these compacts 
constitute a radical departure’ from the 
established policy of the Federal govern- 
ment with respect to the conservation 
and development of the nation’s water 
powers, and would work a surrender by 
the United States of the Federal interest 
in these streams which Congress has as- 
serted since 1920, the report states as 
follows: 


The commission’s statements clearly 
show that this is no minor question or local 
issue, but one of national importance, in- 
volving not only any future measures that 
may be adopted for regional or other de- 
velopment, but also the long-declared policy 
of the Congress embodied in the Federal 
Water Power Act of 1920 and other pro- 
visions for the utilization of water resources 
on navigable streams in every part of the 
country. 

The commission reported favorably upon 
the Casey resolution giving advance con- 
sent to a flood-control compact dealing with 
this problem in a way that would meet the 
needs of the states concerned, and at the 
same time protect Federal and public rights. 

The commission, it may be emphasized, 
is strongly for flood control in the New 
England states; but not for compacts which 
exceed the provisions of the Flood Control 
Act of 1936, and clash and conflict with the 
Federal Water Power Act of 1920. We are 
only seeking to afford to our natural re- 
sources the protection contemplated by 
Congress in the passage of that act, seven- 
teen years ago, and in its later legislation 
continuing and confirming this consistent 
national policy. 


Elimination of improper interlocking 
relations has resulted in a much stronger 
local control of operating companies, the 
report states. In one system 185 inter- 
locking directorates or positions have 
been eliminated. 

More than 800 applications, involving 
positions in 2,000 or more corporations, 
were filed with the commission, most of 
which were conditionally approved, all 
with the reservation of the right to re- 
quire further showing that neither pub- 
lic nor private interests would be ad- 
versely affected. 


I" its reply to the statement of John D, 

Battle, executive secretary of the Na- 
tional Coal Association, estimating that 
199,165,680 tons of coal would be re- 
placed by the development of the na- 
tion’s undeveloped water powers, the 
commission pointed out that only 42,. 
024,960 net tons were consumed in gen- 
erating electricity in 1936, and in the 
Pacific Northwest, where he estimated 
that 59,277,600 tons would be “te. 
placed,” only 78 tons were consumed in 
such generation. Over a period of 
twenty years, it was stated, despite the 
great improvements in efficiency of 
steam plants, the electrical industry has 
increased its share of the consumption 
of coal from 6.1 per cent of the total 
coal consumed in the United States in 
1917 to 9.9 per cent reached in 1936, 
and in all probability will be a depend- 
able consumer of bituminous coal for 
years to come, 

Engineering studies made during the 
year include reports on distribution 
areas, prospective markets, customers, 
rates, and other elements in the Bonne- 
ville area; and on prospective markets 
and probable revenue of the Clark Hill 
project, near Augusta, Ga. 


Y request of state commissions, the 

Federal Power Commission has as- 
sisted in investigations being made by 
several states looking to the possibilities 
of more complete interconnection and 
codrdination of electric facilities. No- 
table examples are the studies being 
made in Kentucky, with special refer- 
ence to uninterrupted supply of electric 
energy in floods and other emergencies; 
in Wisconsin, which is conducting a sur- 
vey of all its power resources, including 
interconnections, and the relations of 
generating and transmission facilities in 
neighboring states; and in Oklahoma, 
concerning more complete interconnec- 
tion of its own electric facilities and 
those of adjoining states. 

Making what is, in effect, another 
nation-wide survey of electric rates, the 
commission has compiled and is en 
in publishing a series of 48 reports, one 
for each state in the Union, showing 
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typical net monthly bills for electric 
service in effect January 1, 1937. These 
cover residential rates in communities of 
250 or more population; commercial 
rates in communities of 2,500 or more; 
and industrial rates in cities of 10,000 or 
over. Trends in residential rates over a 
period of twelve years (1924 to 1936) 
in 132 cities were discussed in a report 


issued covering rates in effect January 
1, 1936, in cities of 50,000 population 
or over. The report also covered na- 
tional power production trends and gen- 
erating capacity. 


SEVENTEENTH ANNUAL Report of Federal 
Power Commission for fiscal year ended 
June 30th, with additional activities to De- 
cember, 1937. Released January, 1938. 





How Far Should Radio Broadcasting 
Be Regulated? 


omE weeks ago, shortly after he was 

made chairman of the Federal Com- 
munications Commission, Frank R. Mc- 
Ninch made some comments at a press 
conference to the general effect that 
radio broadcasting is fundamentally a 
utility service and should be regulated as 
such by the Federal government. More 
recently the FCC released a report writ- 
ten by Commissioner T. A. M. Craven 
which arrived at what appeared to be, 
on the surface at least, a contrary con- 
clusion. 

Maybe Chairman McNinch and Com- 
missioner Craven are in fundamental 
agreement, notwithstanding the import 
of the phraseology actually used, because 
Commissioner Craven did agree and 
recommend that radio broadcasting 
should be regulated to the extent of hav- 
ing to file a form of financial report. 
Craven’s statement recommended that 
the FCC adopt such a form of report 
which would require detailed profit data 
from radio broadcasting stations. 

However, Commissioner Craven’s re- 
port (written last July when he was still 
chief engineer of the FCC) contained the 
further opinion that broadcasting com- 
panies are not carriers or public utilities 
in the same sense as railroads or tele- 
phone companies and therefore do not 
need rate regulation. Apparently this is 
the first time the important questions of 
the exact status of the broadcasting in- 
dustry and its future treatment have been 
broached officially since the Communica- 
tions Act was enacted. Chairman Mc- 
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Ninch’s remarks, previously mentioned, 
were of an informal character. 


HE FCC observes, Commissioner 

Craven said, that many persons 
fear that a rule requiring detailed finan- 
cial data inevitably will lead to compre- 
hensive rate regulation of broadcasting 
by the FCC. In the opinion of the FCC’s 
engineering department, he said, such a 
theory is fallacious, because in this in- 
stance the necessity for obtaining ac- 
curate financial data is far different than 
that which would motivate regulation of 
rates. 

He suggested that the FCC accomplish 
improvements in the nature of getting 
better information and a better system 
of analysis with relative ease in the fol- 
lowing manner: 


1. By revision of existing forms for re- 
newal of licenses to obtain better factual 
data with reference to revenue, expenses, 
and programs. 

2. By revision of the existing station-log 
forms to obtain better factual data with 
reference to the character of programs and 
their sponsorship. 

3. By organization of the FCC’s staff to 
summarize the information suggested into a 
form readily usable for interpretation by 
the commission with respect to social and 
economic trends. 

4. By coéperation with various trade as- 
sociattons and other interested organizations 
with the view of centralizing and coérdi- 
nating all data which may be useful in a 
proper estimate of social and economic 
trends. 

5. By utilizing available sources of in- 
formation relative to capabilities of eco- 
nomic support of radio broadcasting sta- 


FEB. 17, 1938 





PUBLIC UTILITIES FORTNIGHTLY 


tions by various communities and sections 
of the country. 


N order to obtain factual data of value, 
Commissioner Craven said that it 

would be necessary for the FCC to pre- 
scribe a uniform method for broadcast 
stations and chain organizations to ren- 
der financial reports, However, it is 
neither necessary nor desirable for the 
FCC to prescribe a uniform system of 
accounting or bookkeeping. 

It is entirely possible, he said, that the 
FCC can effect codperation with the in- 
dustry, beneficial not only to the indus- 
try and the public, but of assistance to 
the FCC in its regulation. It was not be- 
lieved that the cost to the industry would 
be unduly large. 

It is the understanding of the FCC 
engineering department that rate regula- 
tion usually is imposed for two funda- 
mental purposes; namely, to establish 
reasonable rate schedules for common 
carriers, which generally are utilities 
operating in the service of the general 
public, and for regulating competition 
among carriers or public utilities, the re- 
port said. 

A vital decision ultimately to be made, 
he said, was whether to curb or encour- 
age newspaper ownership of radio facili- 
ties. Mr. Craven emphasized that one of 
the dangers to be considered in connec- 
tion with barring newspapers from the 
radio field was “the possible interference 
with freedom of speech and press.” 

Mr. Craven observed that radio, like 
other new industries, “has developed in 
advance of complete understanding of its 
social significance.” He asserted that “in 
considering the need for a station in any 
community, the paramount issue is so- 
cial-economic rather than engineering.” 
The report said: 

In effecting a preservation of the existing 
American system of broadcasting it may 
be necessary to establish standards of pub- 
lic service and to take such steps as are 
necessary to insure their being complied 
with. It may be necessary to provide for 
the rendering of specific services. 

However, in accomplishing this objec- 
tive, a thorough understanding is required 


on the part of the regulatory body of the 
ial and economic factors of broadcast- 
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ing in order that reasonable and just regula. 
tion will result in improving, rather than 
impairing, the service rendered the public 


EGARDING the need for additional in. 

formation about the relationship be. 

tween radio and the press, Mr. Craven 
said: 

The department (engineering) feels that 
to adopt any rule-of-thumb on a subject 
such as this would run the hazard of work- 
ing an injury to the service received or en- 
titled to be received by the public. The sery- 
ice has too many aspects on which little or 
no trustworthy information is available or 
analyzed. 

There could be no interference with the 
natural development of radio as a means 
of communication . .. and problems such as 
the effect of radio upon other media of com- 
munication are incidental, 


However, he remarked that “eventual- 
ly a choice may have to be made between 
permitting or preventing other media, 
such as the press, an opportunity to sup- 
plement their older facilities with the 
new invention of radio.” He added: 

Among the dangers of a course which 
withholds broadcasting licenses from any 
industry or representation thereof, may be 
mentioned the possible discrimination in- 
volved against any class or group without 
any reasonable basis therefor, the possible 
interference with freedom of speech and 
pees, possible turning aside of what may 

a natural course of ames by which 
older established media bring their experi- 
ence and their equipment to the gradual 
utilization of the new methods which sci- 
ence makes possible, and the possible es- 
tablishment of an undesirable precedent. 


He added that “pending the securing 
of adequate information,” the commis- 
sion should proceed by applying the 
same rules to newspaper applications for 
licenses and station permits as to other 
applicants. 


HE report showed that, as of July 

Ist, chain companies held 3.86 per 
cent of radio facilities in the broadcasting 
bank; newspapers or affiliates, 28 per 
cent; educational institutions, 4.85 per 
cent; religious or charitable institutions, 
1.71 per cent; special groups such as 
labor, farm o } perp or cham 
of commerce, .43 per cent; states or mu- 
nicipalities, .86 per cent ; insurance com- 
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ALL? WELL, NEARLY ALL! 


panies, 1.29 per cent; manufacturers of 
radio or electrical equipment, 1.86 per 
cent; retailers of radio and electrical 
equipment 2.71 per cent; department 
stores, .72 per cent; others, widely di- 
versified, 53.71 per cent. 

The report explained and defended 
the American broadcasting system, al- 
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though admitting there was room for 
improvement. Here again, Mr. Craven 
pointed to the absence of a factual basis 
for making decisive changes. He said 
that networks provided an “essential 
public service,” but he urged the impor- 
tance of maintaining them competitively. 

Mr. Craven urged caution in granting 
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licenses to superpower stations capable 
of reaching all parts of the nation, point- 
ing to the possibility that, in granting 
such licenses, the commission might 
grant “to a few people, from natural re- 
sources of the Federal government, the 
control of a system of mass communica- 
tion having untold potentialities of be- 
ing utilized to influence public opinion.” 
Strict regulation of such stations was 
urged as a condition for their existence. 
He made the following statement on 
this point: 

If the commission intends to grant any 
of the pending applications for superpower, 
it certainly should impose limitations on 
the use of such facilities so as to insure its 
operation in the interest of the public from 
the broadcast standpoint. 


Or’ one superpower station now is 
in operation, WLW, Cincinnati. 
WLW, owned by the Crosley Radio 
Corporation, has operated for nearly 
four years on a temporary experimental 
basis, its license being extended each six 
months. 
The commission last month an- 
nounced that it would conduct a hearing 


on WLW’’s application for an extension 
of its license from February Ist. Per. 
sons close to the radio industry said they 
expected the commission would consider 
simultaneously the applications of 15 
other stations for superpower. 

Looking into the future, Mr. Craven 
said that “it is within the realm of pos. 
sibility (perhaps very remote at pres- 
ent) that, through the development of 
facsimile, the newspaper of the future 
will be transmitted by radio into the 
home.” 

He suggested, as one means of obtain- 
ing additional information about radio, 
that licensees be required to make more 
complete reports covering a_ broader 
field than at present, and added that 
there was “no basis for the fear that 
such comprehensive financial reports, if 
required by the commission, would be 
necessarily a step in the direction of rate 
regulation.” 


Report ON SociAL AND Economic AspPEcts oF 
Rapio BroapcasTING to the Federal Com- 
munications Commission by Commissioner 
T. A. M. Craven. Released Washington, 
D. C., January 24, 1938. 





Notes on Recent Publications 


Can a Utitity Hotpinc Company Raltse $60 
— The Financial World. January 
26, 1938. 


CoMMONWEALTH & SOUTHERN — EARNINGS 
FROM NorTHERN Properties AMPLE TO Pay 
PREFERRED DivipeNps. The Financial World. 
January 26, 1938. 


SHoutp We Destroy THE Utmities? Or 
should we regulate them carefully and let 
them carry on their job? By Wendell L. 
Willkie. The Commentator. February, 1938. 


Tue Urtiities’ PEAcE PLan: Its Merits Dts- 
cussEp. The United States News, December 
13, 20, 1937. 

The first of these articles contained a sym- 
posium of views on the relations between 
the government and the utilities generally 
and on the effectiveness of public utility 


regulation in particular. The symposium in- 
cluded articles by Professor C. O. Ruggles 
of Harvard University, Leon Jourolmon, Jr. 
member of the Tennessee Railroad and 
Public Utilities Commission, Judson King, 
managing director, National Popular Gov- 
ernment League, Representative John E. 
Rankin of Mississippi. 

In a subsequent issue Jo Conn Guild, Jr., 
president, Tennessee Electric Power Com- 
pany, took issue with some of the views 
expressed in the original posium as to 
whether the proposals of Commonwealth & 
Southern President Wendell L. Willkie of- 
fered a fair basis for an agreement between 
the Federal government and the private 
utility industry. In the same issue was a 
brief article on the original question by 
Bonneville Administrator J. D. Ross. 





“Ir the utilities thought for one moment that steam power had the ad- 
vantage, they would lend a hand in helping water-power advocates to 


hang themselves.” 


—Grorce W. Norris 
U. S. Senator from Nebraska. 
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The March of 
Events 


Santee-Cooper Upheld 


HE Fourth U. S. Circuit Court of Appeals 
f i February 2nd upheld a decree of 
District Judge J. Lyles Glenn of Chester, 
denying to three power companies an injunc- 
tion against a $37,500,000 power and navigation 
project on the Santee and Cooper rivers to be 
built with Federal funds. 

The court, in an opinion by Senior Judge 
John J. Parker of Charlotte, N. C., held that 
the plaintiff companies—the Carolina Power 
Company of Raleigh, the South Carolina 
Power Company of Charleston, and the South 
Carolina Electric and Gas Company of Colum- 
bia—had no standing in court in this action. 
The opinion was handed down at a brief 
session for that purpose, at which Judge 
Elliott Northcutt of Huntington, W. Va., and 
District Judge E. Yates Webb of Shelby sat 
with Judge Parker. 

The court held that since the companies did 
not hold exclusive franchises for the sale of 
electricity, no right of theirs would be invaded 
by competition and therefore they had no 
standing in court on that ground. 


Silent on TVA Plan 


AS indication that President Roosevelt in- 
tends to avoid any suspicion of “med- 
dling” in state political situations was given on 
January 27th by Governor Browning of Ten- 
nessee as he emerged from the White House 
after an hour’s conference with the President. 

On his own initiative, the governor called 
on the President to discuss his plan of joint 
Federal-state corporation purchase of the 
operating facilities of the Tennessee Electric 
Power Company, a subsidiary of mmon- 
wealth & Southern Corporation, a scheme in 
which the Tennessee Valley Authority was to 
play a prominent part. He left the executive 
offices, however, explaining that his plan had 
been misunderstood, 

Governor Browning, it was noted, has been 
at odds wth certain powerful factions in the 
state Democratic organization and particularly 
with Edward H. Crump, so-called political 
boss of Shelby county, who has charged the 
governor with ambitions to displace Senator 
McKellar. The result has been that the Sena- 
tor and Mr. Crump, his mentor, allege that the 
governor projected the public ownership plan 
to further his own political ambitions. 
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Also read into the remarks of Governor 
Browning when he left the White House was 
the indication that President Roosevelt seeks 
to avoid a clear-cut issue on the question of 
displacement of privately operated utilities in 
the Tennessee valley as the logical result of 
policies pursued by the Federal government 
through the TVA. The agency recently an- 
nounced it would begin negotiations with pri- 
vate power companies for the sale of their 
facilities to municipalities and the TVA 

However, when Governor Browning com- 
pleted his talk with the President, he told 
newspaper men that his plan—which he now 
divorced from Federal policy—could and 
probably would be carried out independently 
of the TVA and that agency’s acquisition of 
private power facilities. 

At the same time Governor Browning made 
it plain that were it not for the availability of 
cheap electric power from TVA, there would 
be little point in carrying through his plan. 
This did not mean, he said, that the plan was 
conditioned on the availability of TVA power. 
Its availability had been assumed, he said, 
since the agency was selling to both public 
and private agencies. 


Asks Senate Ban on New Dam 


EPRESENTATIVE Andrew May of Kentucky, 
R chairman of the House Military Affairs 
Committee, appealed in a letter to twenty-five 
“open-minded” Senators on January 24th to 
spike a $2,800,000 appropriation for starting 
construction of the Gilbertsville dam in the 
Tennessee valley to avoid, he said, “the useless 
expenditure of more than $112,000,000.” 

The new attack on the largest of TVA proj- 
ects preceded by three days scheduled White 
House conferences by President Roosevelt, 
with Governor Browning of Tennessee, and 
the Tennessee Valley Authority directors on a 
proposal by Wendell L. Willkie, president of 
Commonwealth & Southern Corporation, that 
the Federal government buy the operating fa- 
cilities of the corporation at a price estab- 
lished by an impartial tribunal. 

In a “private memorandum” attached to his 
letter, Chairman May told the Senators that, 
in his opinion, the Gilbertsville dam “should 
never be built.” He added that the fund for 
beginning construction as recommended by the 
Budget Bureau had been deleted by the Reece 
Appropriations Committee, but restored by the 
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Senate Appropriations Committee “in a single 
morning session without hearings.” 

As a measure of flood control, Mr. May said, 
the projected Gilbertsville dam ran counter to 
the theory of Army Engineers “that the place 
to control floods is not at the mouth of the 
river but on its tributaries with reservoir dams 
built solely for the control of floods.” 

It was pointed out in the memorandum that 
the House committee had rejected the $2,800,- 
000 appropriation for beginning construction 
on the dam, and had voted a fund of $285,000 
for another year’s study of the merits of the 
project. Chairman May proposed that the 
Army Engineers, “or some other wholly dis- 
interested agency or committee of Congress, 
should make the study.” 


Bonneville Power 


D. Ross, administrator of the Federal 

* power project at Bonneville, said recently 
that he expected to sell Bonneville power to 
the Portland General Electric Company and 
Pacific Power & Light Company. 

Mr. Ross said he thought the Portland Com- 
pany would need about 10,000 kilowatts and 
the Pacific Power & Light about 12,000 kilo- 
watts and more later. He also revealed that 
the Chipman Chemical Company was nego- 
tiating for about 5,000 kilowatts at the Bonne- 
ville dam. 

Mr. Ross explained that he could not enter 
into any contracts for the sale of Bonneville 
power since the cost allocation at the dam had 
not yet been completed by the Federal Power 
Commission and rates had not been set. Mr. 
Ross said he would sell power to private or 
public agencies at the same price and said that 
under the law the government had the power 
to establish resale rates. 


New TVA Move Pondered 


yee Norris of Nebraska, congressional 


father of the Tennessee Valley Authority, 
said on January 24th that he was considering 
proposing legislation to permit the TVA to 
buy whole power companies. At the same time 
he said he would oppose compelling the au- 
thority to “take over a property at a price 
fixed by some one else.” 

Senator Norris said he had attempted to 
write into the original TVA Act authority for 
the purchase of whole power companies, but 
that the House had limited the authority to 
the purchase of transmission lines, at the sug- 
gestion of Wendell L. Willkie and other power 
company officials. 

Wendell L. Willkie, of The Commonwealth 
& Southern Corporation, recently proposed 
that the government buy his corporation’s 
—~ operating companies in the Tennessee 


Senator McKellar, defending the Tennessee 
Valley Authority’s power contracts with five 
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companies, recently declared in the Senate that 
he would support a proposal for a Federal 
Trade Commission investigation of the TVA. 


Hand-set Rate Cuts 


| Dh saga states and the District of Colum- 
bia on January Ist had eliminated the 
extra charge on hand-set telephones, while 
another state, Wyoming, was to end the rate 
on February Ist and Arizona will eliminate it 
on March Ist, according to a tabulation issued 
by the FCC January 31st. The elimination and 
reduction of the hand-set charge, which was 
effected in nearly every state during 1937, is 
viewed as a major accomplishment oi the FCC 
Telephone Investigation, which in an exhibit 
during that inquiry’s hearings described the 
charges and asserted the extra rates had been 
collected over such lengthy periods as to 
liquidate the investment of the company in the 
instruments in many places at the expense of 
the subscriber. 

The eighteen states and the district which 
had eliminated the charge on January Ist were 
Connecticut, which formerly had 15 cents per 
month for thirty-six months; Delaware, for- 
merly 15 cents for eighteen months; District 
of Columbia, 15 cents for twelve months or 
$1.50 cash payment; Idaho, 15 cents for 
eighteen months; Illinois, 15 cents for twenty- 
four months; Maine, 15 cents for thirty-six 
months ; Maryland, same as District of Colum- 
bia; Massachusetts, 15 cents for thirty-six 
months; Michigan, 15 cents for eighteen 
months; New Hampshire, 15 cents for thirty- 
six months; New Jersey, 15 cents for thirty- 
six months; New York, 10 cents without time 
limitation; Pennsylvania, 15 cents for twenty- 
four months; Rhode Island, 15 cents for 
thirty-six months; Tennessee, 15 cents with- 
out time limitation ; Utah, 15 cents for eighteen 
months; Vermont, 15 cents for thirty-six 
months; Virginia, same as District of Colum- 
bia and Maryland; West Virginia, 15 cents 
without time limitation. In many states there 
were intermediate reductions of the rate be- 
fore its elimination was ordered last January 
1st. Arizona and Wyoming have had a rate of 
15 cents per month for pcr. Som months. 


TVA Investigation 


43 HE Norris resolution authorizing the Fed- 
eral Trade Commission to investigate 
operations of the Tennessee Valley Authority 
was favorably reported by the Senate. 
The resolution directs that the investigaticn 
ascertain whether the provisions of the TVA 
Act as amended are being carried out with 
reasonable economy and efficiency and whether 
the work of the authority has been handi- 
ca by internal dissension. 2 
he resolution also requests information on 
whether or not any member of the board has 
given aid or assistance to private power com- 
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panies in suits for injunctions instituted by 
such companies. Comprehensive and exhaus- 
tive information was requested on power com- 
pany injunction suits and their effect on the 
TVA and in municipalities and farm organi- 


zations. : 
The FTC would be directed to make recom- 


mendations on the basis of its report including 
a recommendation as to any desirable changes 
in the TVA Act. 

The Senate Agriculture Committee made 
only one amendment to the resolution, which 
was to reduce the amount available for the 
investigation from $200,000 to $100,000. 


e 
Alabama 


Power System Planned 


MMEDIATE plans for building a $350,000 elec- 
| tric distribution system for Decatur were 
announced by Mayor R. N. Harris upon his 
return from Knoxville and a conference with 
TVA officials recently. 

The city is to receive a loan from the Public 
Works Administration of $269,000 and a grant 
of $81,000, to be secured by revenue bonds on 
the completed plant. All obstacles to receiving 
the approved loan have been removed, Mr. 
Harris believes, with the recent court deci- 
sions in Chattanooga; and there is nothing 
further to hinder the city in going ahead with 
a plan voted on by the citizens more than three 
years ago. 

The PWA is advancing $16,000 to pay for 
engineering expenses. Mr. Harris was noti- 
fied the balance of the loan would be available 
when a bid had been accepted. Under present 
plans the city intends to go ahead and build a 
complete system in the city, covering the same 
territory that the present Alabama Power 
Company lines cover, the city’s system com- 
peting with that of the power company. The 
city has contracts with 93 per cent of the 
power consumers to use service. 


Way Cleared for Municipal 
Plant 


| aye construction of a municipal power 
distribution system by Tarrant was ex- 
pected as a result of the action of the Federal 
district court in Washington on January 25ih 
in dissolving an injunction which had held up 
a PWA loan and grant for this purpose. 
Mayor Roy Ingram, of Tarrant, said he ex- 
pected preliminary work on the $329,000 sys- 
tem to start about the middle of February, as 
soon as a 15 per cent advance from PWA was 
received. Mayor Ingram, it was learned, had 
discussed with Jesse S. Pevear, president of 


the Birmingham Electric Company, which 
brought the suit by which the Tarrant funds 
have been delayed, a proposal that Tarrant buy 
the company’s facilities in that municipality. 
Mr. Pevear said: 

“We found that they can’t use the PWA 
money to buy our facilities and the only thing 
he could offer us would be revenue bonds 
under the Carmichael Act, which would pro- 
vide for payment out of the profits. Under 
the circumstances, we do not feel there would 
be much profit from the system.” 


Urges U. S. Buy Utility 


HOMAS W. Martin, president of the Ala- 

bama Power Company, recently suggested 
public ownership of the utility’s entire hold- 
ings as a preferred alternative to piecemeal 
purchases of parts of its system. He said: 

“The power system which now serves the 
state should be operated as a system, and if 
the public is to go into the business in a large 
way, the entire system should be taken over in 
fairness to the operating personnel, the secu- 
rity holders, and the customers of the company 
who enjoy wide uniform rates by reason of 
the extent and diversity of the business.” 

Martin’s statement was issued after David 
E. Lilienthal, Tennessee Valley Authority di- 
rector, answered a suggestion by Wendell 
Willkie, president of Commonwealth & South- 
ern, that TVA purchase the six Common- 
wealth utility companies operating in the 
TVA area. Alabama Power is one of these 
six. Mr. Martin stated: 

“The suggestion to sell distribution lines to 
the cities and a few transmission lines to TVA 
would leave the company with its power plants 
and major transmission system. ese would 
not be ‘useful’ to the cities or the TVA; but 
left on the meey® hands without markets. 

“Tt is impossible to cut a system into 
pieces as Mr. Lilienthal would do and expect 
it to work in its broken parts. ... .” 


Arizona 


Hand-set Charge Abolished 


T HE state corporation commission last 
month ordered all Arizona telephone com- 
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monthly surcharge on han 


panies to cease collection of the 15-cent 
d sets, effective 
March Ist. 


The decree involves 11,000 French-type tele- 
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phone sets and will effect a saving of $27,- 
691.20. On and after March Ist, commission 
authorities announced, telephone bills, for 
example, which now are $3.15 will be $3. There 
has been a monthly charge of 15 cents on the 
hand sets over a period of eighteen months. 

Telephone companies will cease to collect 
payment from existing subscribers who have 
not completed their 18-month payments for 
hand sets, and on and after March Ist appli- 
cants for exchange service shall have the 
choice of regular or hand telephone sets at 
the established monthly rate for such exchange 
service, the commission order stated. 


Commission Blocked 


HE state corporation commission was 
stymied last month in efforts to give 
Tucsonans a reduction of gas rates when At- 
torney General Joe Conway ruled that 1937 
and the last half of 1936 operations of the 
Tucson Gas, Electric Light and Power Com- 
pany could not be considered in establishment 
of a rate base. 
The commission closed its rate investigation 
of the utility July 31, 1936, and no evidence 
subsequent to that date can be legally sub- 


mitted, unless the case is reopened he said 

Following numerous requests for a reduc. 
tion in the gas rate, the commission on January 
5th submitted the following question to the 
attorney general’s office: “Does the commis. 
sion have the right to consider any evidence 
outside the record?” 

The attorney general prepared a lengthy 
brief in behalf of the contention the commis. 
sion was without authority to give consider. 
ation to information which was not placed in 
the record when it held a hearing on the Tuc. 
son utility rates in February, 1937. The attor- 
ney general’s opinion read: 

“It is our opinion that your commission 
may not legally consider the operations of the 
utility for the last half of the year 1936 or the 
year 1937, in arriving at a rate base as no 
evidence was adduced at the hearing cover- 
ing this period of time. 

“It is further our opinion that your body, 
on its own motion, should reopen the pro- 
ceedings and take additional evidence; in 
other words, bring the valuation of such 
utility up to date, and in this manner could 
then consider the 1937 operations of such 
utility and base the rate on the valuation as 
existing at that time.” 


Arkansas 


Seeks Rate Reductions 


| be won companies operating in Arkansas 


have the choice of reducing their rates 
“to a figure that would produce income com- 
mensurate with their tax valuations” or lift- 
ing their valuations “to make them in accord 
with valuations on which rates are presumed 
to be computed,” Governor Bailey declared 
recently. 

In a letter to the state corporation com- 
mission, which has supervision over utility 
assessments in Arkansas, the governor said 
he was far more interested in electric utilities 
reducing their rates than in collecting in- 
creased taxes from them. Sometime ago Gov- 
ernor Bailey called upon the state utilities 
commission and the corporation commission 
to codperate to the end that valuations used 
by utilities in making rate schedules might 
be more nearly justified by valuations used 
for tax assessment purposes. The governor’s 
letter stated in part as follows: 

“It is to be expected that if the corporation 
commission takes steps to effect adjustment 
in valuations that would result in increased 
tax payments by some of the public utilities 
operating in Arkansas, the cry will go up 
that these companies are the victims of dis- 
crimination. Such a complaint can only be 
an appeal to prejudice and not to reason. 

“Taxes paid by electric utilities in Arkan- 
sas are among the lowest in the United States 
for that class of property. An electric rate 
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survey by the Federal Power Commission re- 
vealed that in the nation 14.1 per cent of the 
base revenues of privately owned utilities in 
1934 was required for taxes. Against this na- 
tional average of 14.1 per cent, we find that 
in Arkansas only 11.2 per cent of the utilities’ 
base revenues was paid to governmental 
agencies in taxes.” 


Lower Rates Announced 


EDUCED rates which the Arkansas Power 

and Light Company was ordered to put 
into effect on all billings after February Ist to 
effect savings totaling $271,869 annually to 
more than 63,000 customers were announced 
on January 20th by the state utilities com- 
mission. The company serves 285 cities, towns, 
and communities in 55 counties. 

Chairman Thomas Fitzhugh said that new 
rates, contained in the schedule, were “in no 
way a settlement of the system-wide Arkan- 
sas Power and Light Company investigation 
oma a Wy commission, on its own motion, 

uly 2, gg 

This was taken to indicate that further 
reductions or changes in rate schedules would 
be ordered by the commission if its investiga 
tion shows them justified. The schedule 
public on January 20th resulted from the 
commission’s order of November 19th for 
the company to reduce earnings by $270,000 
annually. 

Residential customers of the Arkansas 
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Power and Light will have their bills cut a 
total of $121,334 annually under the new 
schedule. Commercial users will be saved $91,- 
449; commercial lighting and small power 
users will profit by $4,384 in savings ; churches 
and schools will save $15,371; combined light- 
ing and power subscribers will save $14,900, 
and small power users, $24,431. 

The savings will average 6.09 per cent for 
the average residential consumer and 7.94 per 
cent for commercial customers. 

Engineers of the state department of pub- 
lic utilities explained that the company 
formerly billed its customers on any one of 
three schedules, making it possible that on 
three successive months a single customer 
would be charged three different amounts for 
the same amount of electricity. The simplified 
schedule eliminates confusion caused by the 
complicated rate system, they said. It pro- 
vides that all residential customers shall re- 


ceive the same rates per kilowatt hour, re- 
gardless of their location. The only differ- 
ence between rates in various cities and towns 
and communities will be a slight variation in 
the base rate charges for the various places. 


Co-ops Given More Time 


bag we electric coéperatives may contract 
for power with the Arkansas Power and 
Light Company until January 1, 1939, under 
an extension granted by the state utilities 
commission last month. When it approved the 
light company’s schedule last May the com- 
mission ordered all codperatives desiring to 
purchase power from the utilities to sign con- 
tracts by January 1, 1938, and to receive power 
within four months from the contract date. 

The Arkansas Power and Light Company 
was the only utility to file such a ochelaie, 
and only two cooperatives have filed contracts. 


California 


Temporary Injunction Dissolved 


Hb, All-American canal hydroelectric 
power development was given the “clear 
track” signal in an order signed by the Dis- 
trict of Columbia Supreme Court on January 
24th on motion of attorneys representing the 
United States government and the Imperial 
irrigation district. A temporary injunction 
issued in a suit brought by the Nevada-Cali- 
fornia Electric Corporation was dissolved by 
the court. 

The court action, it was said, removed the 
last legal restriction in the path of the power 
project and followed a decision by the U. S. 
Supreme Court upholding the Public Works 
Administration program of loans and grants 


to local communities for power projects. 

Last June Imperial irrigation district voters, 
by a majority of nearly 9 to 1, approved a 
PWA offer to advance a direct grant of $1,- 
242,000 and a loan of $1,518,000 to build the 
public power system. Within twenty-four 
hours after the votes had been counted, at- 
torneys for the Nevada-California corpora- 
tion filed in Washington a petition asking a 
court order to restrain the government from 
advancing money to the district under agree- 
ment ratified by this vote. 

Justice Luhring’s order authorized the gov- 
ernment to advance funds to build a power 
plant on the canal, to make additions to the 
diesel plant at Frawley, and to connect both 
plants with the district’s rural lines. 


Georgia 


Appraisal Division Created 


(oo of a public utility appraisal divi- 
sion of the state public service commis- 
sion was announced last month by Chairman 
Walter McDonald and Commissioners Matt 
L. McWhorter, and Perry T. Knight. The 
new division, it was said, would immediately 
launch an investigation into the value of utili- 
ties for rate-making purposes. The commis- 
sioners stated it was the first time the state 
public service commission had ever inaugu- 
rated a general appraisal of utilities. 

Orin S. Vogel, veteran appraisal expert with 
a firm of consulting engineers, was retained to 
conduct the appraisals and was to launch the 
first on the properties of the Georgia Power 


and Light Company, which operates in the 
southern part of the state. A rule nisi calling 
on the Georgia Power and Light to show 
cause why its rates should not be reduced was 
returnable before the commission February 
15th. The commissioners refused to say 
whether they thought existing valuations were 
too high or too low. 

However, it was said the new division would 
appraise the value of all power, telephone, and 
gas companies in the state to determine the 
actual values. Heretofore, the commission 
has accepted the valuations determined by the 
companies but reserved the right to investigate 
and criticize the values set by them. 

The commission has decided to appraise the 
properties on the basis of production cost and 
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taking into consideration the original cost, it 


was said. The commissioners asserted this 


step would be to the interest of both the pub. 
lic and the utilities. 


Illinois 


Ask Tax Reduction 


EPRESENTATIVES of utility and other hold- 
ing companies with intangible assets ap- 
praised at more than $1,350,000,000 informed 
Assessor John S. Clark last month that the 
companies would move out of Chicago before 
April lst unless they receive a substantial cut 
in their 1937 personal property assessments. 

The companies are now assessed for a total 
of about $30,000,000, which would produce ap- 
proximately $2,600,000 in taxes. Their 1936 
assessments, largely on office furnishings, did 
not produce $60,000, Mr. Clark estimated. The 
increases were made on Federal income tax 
information. 

As an alternative to moving their head- 
quarters out of town before April Ist, the 
date on which they would be assessed for 
1938, the companies’ spokesmen offered to pay 
substantial sums in taxes, well below those 
based on present assessments, but well above 
the = total. No specific figures were dis- 
cussed, 


Gas Bills Boosted 


R he Stanley H. Klarkowski on January 
26th held that the Peoples Gas Light and 


Coke Company was entitled to raise the 
monthly gas bills for 800,000 domestic cop. 
sumers about 30 cents per customer. The 
boost was expected to increase the company’s 
revenue approximately $3,000,000 annually, 0{ 
this sum the company said that more than 
$500,000 would be spent for taxes, 

The court ruling sustained a recommend- 
tion of Special Master in Chancery William R, 
Swissler. Judge Klarkowski said he would sign 
the formal order within a few days. It would 
be a permanent injunction against the state 
commerce commission, which refused to grant 
the rate increase. It was announced that the 
state commission would probably appeal the 
ruling direct to the state supreme court. 

Under the new rates, the company Proposes 
to increase its minimum domestic bill from 
60 to 90 cents and to add 32 cents to all other 
domestic bills. The average household bill 
under the old rate was $2.07. 

In upholding the master, Judge Klarkowski 
ruled that the present rates were confiscatory, 
producing only 3.3 per cent profit. The com- 
pany, he said, was entitled to at least 6.5 per 
cent on its property valuation. The commis- 
sion fixed the value of company properties at 
$120,000,000, compared with $165,000,00 
claimed by the company. 


lowa 


Two Utility Cases 


HE state supreme court held in two cases 

on January 18th that city councils are not 
required to include amounts received from 
Federal grants when stating the maximum 
amount that is to be spent in the erection of 
municipal utilities. 

The two opinions, one written by Justice W. 
H. Hamilton of Sigourney, the other by Jus- 
tice John W. Kintzinger of Dubuque, held 
that provisions of the Simmer law require 
stating of the maximum amount to be paid 
for out of earnings of the plant. 

The opinions also held that cities have 
power to accept Federal grants and to build 
municipal utilities costing more than the maxi- 
mum cost voted by the electors if the addi- 
tional cost is paid for by a Federal grant and 
not out of the plant’s future earnings. 

One of the opinions held valid the Iowa 
City election of April 17, 1934, by which the 
electors authorized the erection of a municipal 
electric light and power plant costing $917, 
“to be paid for out of future earnings.” In 
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this case, even though the city admitted the 
total cost of the proposed plant would be more 
than the $917,000 maximum stated in the elec- 
tion, the court held that a $413,000 grant from 

'WA may be used and that this amount was 
not included within the restrictions of the 
Simmer law. 

The court’s ruling, however, appeared des- 
tined to have no immediate effect on the utility 
set-up at Iowa City. A newly elected city 
council last spring junked the proposed munic- 
ipally owned light plant. 

The other supreme court case upheld a Lee 
county trial court ruling on the validity of a 
Keokuk election authorizing the establishment 
of a municipal waterworks. The court also 
affirmed the trial court’s finding that the city 
could not proceed with the erection of its 
municipal waterworks until certain 
errors in the specifications and form cf con 
gy ny SR Re 

udge Hamilton disagreed s with at- 
torneys in this case, who had described public 
works grants from the Federal government 
as a “curse.” 
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Maine 


Backs Renewal of Quoddy 
Project 


overNoR Lewis O. Barrows recently said 
G he favored resumption of work on the 
Quoddy tidal water power dam at Eastport 
which was abandoned sometime ago by the 
Federal government, which estimated $36,000,- 
000 would have been necessary to complete the 
project. : 
In a telegram to U. S. Senator Frederick 
Hale in Washington, Barrows said the millions 
of dollars of Federal money already expended 
would be wholly wasted unless the project is 
resumed. The governor advised Senator Hale 
he joined the newly formed Washington 


County Chamber of Commerce “in asking the 
Maine delegation to urge resumption of the 
Quoddy project.” 

Meeting in Pembroke on January 28th to 
organize a chamber of commerce, approxi- 
mately 50 business and professional men voted 
to request the Maine delegation to urge com- 
pletion of the dam. They said continuation of 
the work would “relieve unemployment and 
speed up business by release of millions of dol- 
lars in orders and materials and supplies.” 

Congressional refusal to vote funds sus- 
pended the project in 1936 after $7,000,000 had 
been spent. Of that amount $2,000,000 went for 
engineering, $1,500,000 for housing, $1,500,000 
~ acquisition of land, plant prank and sup- 
plies, 


Michigan 


Power Concerns Attacked 


B ing M. Carmody, Federal REA administra- 
tor, recently made public a letter to Gover- 
nor Frank Murphy in which he charged pri- 
vate utilities with “efforts to break up farmer- 
owned rural electrification” in Michigan. 

Carmody criticized conduct of the Con- 
sumers Power Company and accused it of 
making “frantic efforts to wreck” a project 
directed by the Tri-County Electric Codpera- 
tive of Eaton Rapids. 

He made public simultaneously a telegram 
sent Wendell L. Willkie, president of Com- 
monwealth & Southern Corporation. It re- 
ferred to “actions of your Consumer Power 
Company in obstructing an REA-financed 
project in Ingham county, Mich.” 

Carmody wrote Governor Murphy that pri- 
vate utility efforts to break up farmer-owned 
electrification had reached a point in Michigan 


“where I deem it advisable to ask your coun- 
sel.” 


Suit Ordered over Franchise 


TS Saginaw city council last month 
directed City Attorney F. Roland Sar- 
gent to commence legal action against the 
Consumers Power Company in an effort to 
determine the utility’s right to furnish gas and 
electricity in Saginaw after the expiration of 
its franchises next December. 

The Consumers Power Company has in- 
formed the council that it does not desire a 
renewal of its franchises as it claims the right 
to operate in the city under state grants more 
than eighty years old. 

According to the city attorney, the state 
supreme court never has ruled directly on 
this question. The city would proceed in cir- 
cuit court under the declaratory judgment act. 


Montana 


Requested to File Reports 


fr oety-one utility companies of the state, 
principally municipal companies supplying 
water to city residents, were ordered by the 
state railroad and public service commission 
on January 25th to submit annual reports to 
the board. 

The commission fixed March Ist as the 
deadline for the reports and members said the 
matter would be taken into court if the re- 
ports were not received by that date. The 
action of calling for the reports—said to be 
due from every utility company operating in 
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the state every year—was taken at a meeting 
of the board attended by the three commis- 
sioners. Adoption of the motion was unani- 
mous. A statement issued by the public 
service board said: 

“The board has desired for some time that 
these reports be received from the various 
companies operating waterworks, telephone 
lines, or electric light and power systems in 
the state, and has tried to obtain the reports 
without resorting to drastic action, but it has 
been forced to make this order in order that 
the residents of the state might have the in- 
formation available.” 
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Oklahoma 


Grand River Asks Freedom 


R L. Davidson, attorney for the Grand 
e River Dam Authority of Oklahoma, last 
month asked the Federal Power Commission 
to take no jurisdiction over the proposed $20,- 
000,000 Grand river hydroelectric project but 
to permit it to be constructed subject only to 
state laws. 

Oral arguments of Davidson and W. W. 
Gatchell, commission attorney, concluded a 
2-day hearing to determine whether the com- 
mission should take jurisdiction under the 
Federal Power Act and whether a permit 
should be issued. Davidson said: 

“We don’t want to be bound down by so 
many Federal commissions in supervising of 
the project. We feel control of the state and 
the Public Works Administration which has a 
loan and grant contract should be sufficient.” 


Wins Rate Decision 


HE state supreme court last month re- 

versed orders issued several months ago 
by the state corporation commission directi 
the Lone Star Gas Company to reduce its gas 
rate by 10 cents per thousand cubic feet and 
that the Community Natural Gas Company, 
distributor, pass the savings on to consumers, 

In a new decision the court declared the 
commission did not give the gas companies 
opportunity to present their evidence in seek- 
ing increased rates, the commission having 
refused new hearings and adopted findings in 
the first case for Lone Star to apply to Com- 
munity Natural Gas Company. 

A commission judgment of about $168,000 
against the Community Gas Company, as the 
difference between the old rate and reduced 
rate, was vacated by the court. 


Pennsylvania 


Utility Probe Halted 


FEDERAL Power Commission investigation 
into the “inside financial set-up” of six 
Pennsylvania subsidiaries of the Associated 
Gas & Electric Company was halted on Janu- 
ary 28th until the commission decides whether 
it has jurisdiction. 
The U. S. Circuit Court of Appeals, in a 
2 to 1 decision, ordered the commission to 


determine whether its investigation was insti- 
tuted for Federal purposes or to provide in- 
formation on which Pennsylvania can levy 
penalties against the companies. 

The utility concerns involved charge that 
the investigation by the commission was 
ordered to comply with Governor George H. 
Earle’s desire for facts which would enable 
the state of Pennsylvania to penalize the 
companies. 


South Carolina 


an earlier vote had reduced the proposed levy 
considerably and made it inoperative unless a 
reduction was made in the state property tax. 
Representative McCaslan sponsored the 
amendment to the general bill to tax power 
companies a fourth of a mill on each kilowatt. 


Power Levy Defeated 


HE state house of representatives last 
month refused to impose a new tax on 
electric power. The house voted 61 to 49 
against adding to the power tax even though 


Tennessee 


Telephone Rates Compromised 


HE state public utilities commission’s tele- 
phone rate hearing ended abruptly on 
January 26th with a compromise estimated 
officially to save subscribers about $500, 
Chairman Porter Dunlap said the new 
schedule would give Tennessee the lowest in- 
trastate long-distance rates in the United 
States. The reduction on this service was 
estimated to save Tennesseans between $130,- 
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000 and $150,000 annually, the chairman said. 

The new schedule applies to the Southern 
Bell Telephone & i Company's sys- 
tem, which has about 187,000 telephones in use 
in the state. Dunlap said steps would be 
later to reduce tolls of smaller companies to 
the Southern Bell level. : 

The compromise, Dunlap said, also enlarged 
the Nashville “base area” to include about 8,- 
000 suburban dwellers, putting them on the 
same level for monthly service as subscribers 
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living in the present “base area.” The Knox- 
ville, Memphis, and Chattanooga “base areas” 
also were enlarged, but Dunlap said only a 
relatively few customers would be affected in 
those cities since suburban areas had been 


included in the “base” territories by previous 
actions of the commission. 

Commissioner Leon Jourolmon, in a state- 
ment, said the commission still would take 
steps to obtain further reductions. 


Texas 


Plans Buying Federal Power 


FFICIAL notice that it will cancel its power 
O contract at the earliest possible date, pos- 
sibly within six months, was given the Texas 
Electric Service Company recently by the city 
of Fort Worth. Plans to use Colorado River 
Authority current are being actively pushed 
by Mayor W. J. Hammond, it was said. 

The mayor has received a letter from the 
CVA thanking the city for its plan to buy 
10,000,000 kilowatt hours of current annually 
for municipal purposes. The letter expressed 
confidence that an even larger market for its 


power could be worked out in Fort Worth to 
insure construction of a power line to the 
city limits by this Federal agency. 

An effort to obtain Federal funds with which 
to build a local distributing system will be 
made by Hammond and City Manager Dudley 
Lewis through Secretary of the Interior 
Ickes, it was announced. 

The mayor said the city would start re- 
building its own distributing system for street 
lighting as a nucleus for a city-wide retail 
system. More than half of the city light wires 
now are supported by Texas Electric Service 
Company poles. 


Utah 


Report Backs Ruling 


JN pescs nee ~2ig upholding their position in the 
majority report on the Utah Power and 
Light Company rate case was issued recently 
by Ward C. Holbrook, chairman, and O. A. 
Wiesley, member of the state public service 
commission. As the majority of the commis- 
sion they signed the report of December 30th, 
which accompanied the order for power rate 
reductions amounting in the aggregate to about 
$350,000 a year. 

The statement followed a minority report 
from Walter K. Granger, third member of the 


commission, disagreeing with the stand taken 
by the majority on power company valuations 
and advocating a reduction in the value of 
property used and useful in providing service 
to Utah consumers to $38,000,000. This was 
exclusive of the value of leased properties of 
the Utah Light and Traction Company. 

The company urged the commission to 
adopt a valuation of $78,052,415, based on re- 
production cost new, minus depreciation. The 
majority of the commission reduced this to 
$73,045,647, but explained neither figure was 
acceptable because newer methods of valuing 
utility property are looked forward to. 


Washington 


Power Action Upheld 


f fw Washington state grange and others 
backing the establishment of a public 
utility power district in King county to com- 
pete with private power service, scored a vic- 
tory when Superior Judge James T. Lawler 
ruled on January 27th that he had jurisdiction 
to hold a declaratory judgment hearing on the 
question, 

The declaratory judgment—a new phase in 
state jurisprudence—was established for the 
purpose of affording relief to litigants from 
uncertainty in contested rights. 

In the case before Judge Lawler, Herman 
Nelson, Orillia farmer and prominent grange 
member, asked that he be given a declaratory 
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judgment against the King County Election 
Board and against the Weyerhaeuser Timber 
Company. Nelson seeks to establish the right 
of the grange to force the election board to 
place on the November ballot the question of 
whether a public power district shall be estab- 
lished in rural King county. A similar move to 
force the issue failed on the spring ballot of 
1937. Although the question never has been 
passed on by King county voters, similar util- 
ity districts have been approved in many other 
counties throughout the state. 

The timber company was named a defend- 
ant because it opposed the inclusion of its 
lands in the proposed district at a hearing a 
year ago before the board of county com- 
missioners. 
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The Latest 
Utility Rulings 


Authorization Not Required for City Plant 
Extension to Another City 


Kansas city of the second class 
which owns and operates an elec- 
tric utility, according to a decision of the 
supreme court of Kansas, is not required 
to obtain a certificate of convenience and 
necessity from the state corporation com- 
mission before it can extend its lines to 
furnish service to another city. More- 
over, it is held, the applicable statute ex- 
empting from the certificate requirement 
any public utility owned and operated by 
any municipality does not violate the anti- 
discrimination provision of the Four- 
teenth Amendment to the Federal Con- 
stitution. 

The argument was advanced by an 
electric company objecting to such an ex- 
tension that competition by utilities mu- 
nicipally owned may be fully as objec- 
tionable and disastrous as competition by 
utilities privately owned. This, the court 
said, was the same argument made by a 
privately owned utility in former cases, 
but in each of these cases the court in 
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effect had said that even if the argument 
should be conceded to be sound, it was 
one which should be addressed to the 
legislature rather than to the courts. 

Even conceding the power of a munic- 
ipality to extend its lines beyond its 
municipal limits, the company argued 
that a city could not extend its lines a dis- 
tance of 17 miles for the purpose of sell- 
ing its service. It was argued that if the 
city desired to supply another city with 
electricity, it would have to do so at its 
own city gate. The court, however, held 
that it could not fix such an implied limi- 
tation on the service of the city, since the 
statutes authorizing cities to own and 
operate electric utilities, to extend trans- 
mission lines, and to serve customers out- 
side of the city placed no limitation on the 
distance such lines may be extended or 
upon the character of consumers which 
are to be served. Kansas Gas & Electric 
Co. v. City of McPherson et al. 72 P. 
(2d) 985. 


Issuance of Interest-bearing Securities 


As a Dividend 


HE Wisconsin commission author- 

ized the issuance of common stock 
as a dividend but denied authority to 
issue certificates of indebtedness to stock- 
holders in proportion to their stock hold- 
ings of record. The purpose of these 
issues was to enable the corporation to 
retain its accumulated surplus as work- 
ing capital. The proposal to issue the 
certificates was said to be unique as to 
public utility financing in Wisconsin; it 
was without precedent in so far as pro- 
ceedings before the commission were 
concerned. 


The certificates were to be without any 
due date and were to bear interest pay- 
able annually at a rate to be determined 
each year by the board of directors, such 
rate, however, not to exceed 5 per cent. 
Interest was to be paid before any divi- 
dends declared on common stock. Cer- 
tificates were to be redeemable at any 
time by order of the board of directors 
and transferable by endorsement and 
delivery. The description of the certifi- 
cates, it was said, gave a first impression 
that they were securities senior to com- 
mon stock, but a more careful analysis 
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indicated that they had the attributes of 
common stock without some of the rights 
and privileges of common stock in the 


following respects : 


(a) There is no maturity date, and pre- 
sumably, the certificates could remain out- 
standing as long as the company was in 
existence ; : 

(b) No right is given the security holder 
to foreclose or enforce payment of either 
principal or interest ; 

(c) The security holder has no voice in 
the management, such as is given to com- 
mon stockholders, nor may he share in the 
distribution of future surplus; 

(d) The only particulars in which these 
securities have any appearance of seniority 
to common stock are the priority in liqui- 
dation and the fact that such interest as the 
directors may decide to pay, be it ever so 
small, is a charge having precedence over 
common stock dividends. 


In a practical sense, it was said, the 
discretion given to the directors concern- 
ing interest payable on the certificates 
nullifies the apparent seniority and re- 
duces the security to a position junior to 


common stock. The security holder 
would be at the mercy of the directors, 
in whose election he had no part, with 
regard to the interest on his investment. 
The commission said further: 

Stripped of surplus verbiage, the com: 
proposes to say to the security holder, uWe 
hope to pay you the principal amount some- 
time; maybe we will pay you some interest, 
but you can’t force us to do it.” If, therefore, 
this security is nothing but a form of _ 
tal stock under another name, it should 
remembered that §184.13 (2) of the Wiscon- 
sin statutes provides that no form of capi- 
tal stock shall bear interest. 


The commission also discussed the 
more or less academic question of 
whether it should authorize the issuance 
of any new securities, senior to common 
stock, to be paid as dividends on com- 
mon stock and concluded that it should 
adhere to its long-established practice of 
disapproving the issuance of any type of 
securities as a dividend to common stock- 
holders other than common stock. Re 
Bonduel Teleph, Co. (2-SB-95). 


Wisconsin Development Authority Cannot Lawfully 
Assume Functions of Public Officers 


A which is not an elector 
of the state eligible to hold public 
office and which cannot take an oath to 
support the Federal and state constitu- 
tions and faithfully discharge the duties 
of office, is incapable of qualifying to 
assume the duties and functions of a 
public office. The legislature, therefore, 
cannot delegate to such a corporation the 
authority and duty to execute a statute 
on behalf of the state. On these grounds 
the supreme court of Wisconsin held in- 
valid a statute delegating powers to the 
Wisconsin Development Authority and 
providing aid through legislative appro- 
priations. 

The corporation had been incorpo- 
rated under the general incorporation 
laws of the state as a nonstock, nonprofit- 
sharing corporation for the purpose of 
Promoting and encouraging municipal 
and codperative acquisition and opera- 
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tion of all forms of public utilities and 
of engaging in the utility business as a 
holding, or as an operating, company. 
Membership in the corporation was not 
open to the public. Neither its members 
nor its officers were to be chosen by the 
electors or appointed by any officer of 
the state. They were not required to 
take the oath of office and there was no 
limitation upon the salaries which might 
be paid to them or the corporation’s em- 
ployees. 

The corporation was designated and 
selected, in the words of the statute, as 
an instrumentality for the execution of 
certain duties and functions provided. 
These duties and functions were to pro- 
mote or encourage the organization or 
creation of (1) municipal power dis- 
tricts, or (2) coéperative organizations 
to engage in public utility business; to 
promote or encourage acquisition, con- 
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struction, and operation of public utility 
facilities by such organization ; to make 
studies and surveys and to plan for co- 
ordination and development of water 
power, navigation, conservation, and the 
like ; and to collect information and dis- 
seminate propaganda in favor of public 
ownership and operation. — 

It was said to be fundamental that 
under our constitutional system the gov- 
ernmental power to execute the laws is 
vested in the executive department of the 
state and can be exercised only by duly 
constituted officers thereof. Proper per- 


formance of the duties and functions 
delegated to the Wisconsin Devel 
Authority necessitated the exercise of 
discretion and responsibility incidental tp 
governmental power that could not 
legally be delegated otherwise than to 
public officers acting for and as a part of 
the government under such conditions 
and control that they could approach and 
determine questions impartially, up- 
biased, and without adverse personal in- 
terest in the questions. State ex rel, 
Wisconsin Development Authority et al. 
v. Dammann. 


e 


Revenues Collected Subject to Refund Not Excluded 
from Calculations 


AS order of the Wisconsin commis- 
sion denying an application of the 
Wisconsin Telephone Company for an 
emergency rate increase was affirmed 
upon rehearing. The commission termed 
fallacious the company’s position that in 
determining the lawfulness of the rates 
sought to be authorized the commission 
should exclude from consideration that 
portion of such rates which the company 
might or might not be required eventu- 
ally to refund to its subscribers, depend- 
ing upon further order of the courts and 
upon the adjudication as to the validity 
of an earlier rate order, reported in 13 
P.U.R.(N.S.) 224. The commission 
said : 


Because the applicant is not permitted to 
do with this portion of the rate as it will, 
but is required to reserve it for disposition 
at the direction of the court having juris- 
diction thereover, the applicant contends 
that it is not “charging” the rate in the 


e 


statutory sense. The “charge” is defined by 
the applicant as being that which the ap- 
plicant “collects from the subscribers as its 
own.” 

This contention is not sound. The appli- 
cant claims the entire rate as legally and 
justly belonging to it. It compels the sub- 
scriber to pay the entire rate as a condi- 
tion of receiving service, despite our de- 
termination that the rate is unjust and un- 
reasonable. It is inadequate consideration 
at the best for the payment of the excess 
amount over and above the lawful reason- 
able rate by a subscriber that he may on 
some undetermined day, at some time in the 
future, be refunded such excess. 


There was said to be no statutory 
authority for authorization of a rate 
higher than reasonable no matter what 
assurance there might be that reparation 
would later be afforded for its wrongful 
collection. The law, it was said, recog- 
nizes as lawful only such rates as are 
reasonable. Re Wisconsin Telephone Co. 
(2-U-1088). 


Injunction against City Plant Operation in 
Tennessee Valley Is Denied 


HE West Tennessee Power & Light 
Company sought an injunction to 
restrain the city of Jackson and its off- 
cials from constructing and operating a 
municipal plant and from effectuating a 
contract with the Tennessee Valley 
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Authority for the resale or distribution 
of current to its citizens. The injunction 
was denied on the ground that the com- 
pany had no rights under its franchises 
which would be violated by such a munic- 
ipal enterprise. 
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Early franchises giving exclusive 
rights to the predecessors of the corpora- 
tion had expired in 1937. An extension 
ordinance enacted in 1913 granted to the 
company for a period of fifty years the 
sole and exclusive privilege to manu- 
facture, distribute, and sell electricity in 
the city, but in 1909 the legislature had 
prohibited the city from granting an ex- 
clusive right or franchise to any per- 
son, firm, or corporation. The court, 
after a discussion of the law as laid down 
in previous decisions, concluded : 


e 


. . . it.seems obvious that a public utility 
corporation holding a mien: «oes g public serv- 
ice franchise, the exclusiveness of which 
rests upon the invalid renewal by an ex- 
tension ordinance which, contrary to express 
inhibition of state statute, renews a sole 
and exclusive franchise granted in an 
earlier ordinance, cannot prevail in a com- 
plaint against the action of the municipality 
in entering upon competitive business with 
the plaintiff public utility corporation, where 
no express agreement has been made by the 
municipality not to do so. 


West Tennessee Power & Light Co. v. 
City of Jackson et al. (21 F. Supp. 57). 


Exercise of Franchise Rights Granted 
Subject to Qualifications 


tb... Pacific Gas and Electric Com- 
pany applied to the California com- 
mission for authority to exercise fran- 
chise rights granted by a county. The 
commission granted its approval subject 
to qualifications as to the extent of opera- 
tion and as to competition with another 
utility company operating in the county. 
The franchise had been secured so as 
to enable the company to continue to 
qualify its first and refunding mortgage 
bonds as legal investments for savings 
banks and trust funds in as many states 
as possible. This franchise was said to 
be essential to meet such statutory re- 
quirements. Concerning the rights 
granted, the commission said : 


It should be noted this is an application 
under §50(b) of the Public Utilities Act for 
a certificate of public convenience and neces- 
sity to exercise rights granted by a fran- 
chise which covers the entire county. Ap- 
plicant does not now serve throughout the 
whole county. The franchise is for a term 
of fifty years. The commission cannot fore- 
tell future conditions or make a finding now 
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that public convenience and necessity require 
the exercise of such franchise in its en- 
tirety. However, the exercise of such rights 
should be authorized as to territory now 
served by applicant and as to extensions 
made in the normal course of business as 
contemplated by §50(a) of the Public Utili- 
ties Act. In this proceeding consideration 
must also be given to the fact that at the 
present time Vallejo Electric Light and 
Power Company renders electric service 
within the county. Existing utilities should 
be protected as to territory now being 
served by them and also as to extensions 
made in the normal course of business and 
applicant should not be authorized to exer- 
cise franchise rights as to such territory or 
extensions. Should the situation arise in the 
future where more than one utility desires 
to enter into the same locality or territory, 
the commission reserves the rights to ad- 
judicate such dispute upon the facts dis- 
closed in an appropriate proceeding and to 
modify the present order or to make such 
order prescribing the terms and conditions 
under which service may be rendered as may 
be warranted by the record in such future 
proceeding. 


Re Pacific Gas & Electric Co. (Decision 
No. 30345, Application No. 20992). 


Municipal Competition Held Not to Destroy Utility's 
Property and Rights 


AS utility company furnishing 
{ X electric service under a nonexclu- 
sive franchise and performing this serv- 
ice adequately and at reasonable rates is 
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nevertheless without legal right to oppose 
the construction and operation of a mu- 
nicipal plant which will compete with it, 
according to a recent decision of the 
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supreme court of the state of Alabama. 

This decision was made in a case where 
it did not appear that the city contem- 
plated physical disturbance of any rights 
that the company enjoyed in connection 
with its property. The sole contention 
was that the company would be unable to 
compete with the city in the sale and dis- 
tribution of electric energy since the city 
was freed of taxation and relieved of the 
regulations imposed upon the company 
by law. The company had contended that 
any statute or ordinance purporting to 
authorize damage to the company’s 
property and property rights by reason 
of municipal competition, without pay- 
ment of compensation to the company, 
violated the Federal and state constitu- 
tions. The contention was also made that 
the city would use power subsidized by 
the United States. The court held that 
within the meaning of the Constitution 
the city did not propose to take, injure, 


or destroy the property or any part of it 

The court said that it might be tha 
competition with the city had proved 
ruinous to the company’s business but 
that this was not sufficient to justify 
holding that the city could not proceed in 
its proposed undertaking, having {ull 
legislative authority to that end. The 
company’s appeal must be made under 
the circumstances to another tribunal, 
that of the people and their representa. 
tives in the legislature. 

The court held that the embarking on 
a competitive business with the con- 
pany without any physical disturbance of 
the company’s property or any inter- 
ference with the right the company had 
to the legal and proper use of the same, 
was not such an injury to, or destruction 
of, property as fell within the protection 
of the Constitution. Alabama Power Co. 
uv. City of Guntersville et al. (177 So. 
332). 


e 


Other Important Rulings 


HE superior court of Baltimore City 

held that a commission order dis- 
missing an application for a certificate 
of convenience and necessity to construct 
a ferry on the ground that the commis- 
sion was without power to act in the 
matter was such a final order as might 
be appealed to the courts. Therefore, a 
writ of mandamus would not lie to com- 
pel the commission to hold a hearing and 
act on the application. Maryland Bay 
Co. v. Weller et al. 


The California commission held that 
it was the privilege of motor carriers 
to perform services for governmental 
agencies at preferential rates, less than 
the minimum, if such rates were not 
unjustly or unduly discriminatory 
against other shippers or traffic or against 
public interest. Re Triangle Transfer 
& Storage Co. (Decision No. 29974, 
Application Nos. 21273-21275). 


The California commission, in denying 
authority to a motor truck operator to 
charge less than established minimum 
rates, declared that where rates lower 
than those established upon a record 
made at a formal hearing are sought, the 
applicant must show by sufficient evi- 
dence that the prescribed minimum rates 
are excessive and that those sought are 

roper. Re Mendosa (Decision No. 
30277, Application No. 21284). 


The Minnesota commission held that 
the rate for telephone service on 
grounded lines of a rural telephone com- 
pany should be 25 cents a month less than 
for service on metallic lines, until such 
time as 95 per cent of the rural stations 
should be served over metallic lines, when 
the differential might be discontinued 
and the rate for multiparty metallic 
service applied for all rural service. Re 
Howato Telephone Co. (M-2383). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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ALABAMA POWER CO. v. ICKES 


UNITED STATES SUPREME COURT 


Alabama Power Company 


Harold L. tities et al. 


[Nos. 84, 85.] 
(302 U. S. —, 82 L, ed. —, 58 S. Ct. 300.) 


Monopoly and competition, § 78 — Rights of existing utility — Competition by 
municipal plants — Aid of Federal grants and loans. 
1. No legal or equitable right of an electric utility company operating under 
nonexclusive franchises is invaded by the construction and operation of 
competing electric plants by municipalities, pursuant to authority conferred 
by state law, with the assistance of loans and grants by the Federal Emer- 
gency Administrator of Public Works, p. 291. 


Parties, § 9 — Challenge of Federal administrator's acts — Loans and grants for 
municipal plants — Rights of competitor. 

2. Prospective loss of business by an electric utility company as the result 
of competition by municipal plants constructed with the aid of loans and 
grants by the Federal Emergency Administrator of Public Works, under 
Title II of the National Industrial Recovery Act, does not give the com- 
pany legal standing to challenge the validity of the administrator’s acts in 
making such loans and grants, p. 291. 


Appeal and review, § 25 — Conclusiveness of findings — Courts. 
3. Findings made after hearing by a district judge upon undisputed or 
conflicting evidence, and not without substantial support in the evidence, 
if not questioned by the court of appeals, are accepted by the Supreme 
Court as unassailable, p. 291. 

Injunction, § 54 — Parties — Federal taxpayer. 
4. The interest of a taxpayer in the moneys of the Federal treasury fur- 
nishes no basis for an appeal to the preventive powers of a court of equity 
in a suit to restrain the use of Federal funds to aid in the construction of 
municipal plants, p. 291. 

Constitutional law, § 2 — When question may be raised — Direct injury. 
5. The courts have no power to consider in isolation and annul an act of 
Congress on the ground that it is unconstitutional, but may consider that 
question only when the justification for some direct injury suffered or 


threatened, presenting a justiciable issue, is made to rest upon such an act, 
p. 291, 
Monopoly and competition, § 78 — Municipal plant construction — Federal aid 
in financing. 
6. The mere consummation of loans and grants by the Federal Emergency 
Administrator of Public Works to aid the construction of municipal plants 
to compete with an electric utility company operating under nonexclusive 
[19] 289 21 P.U.R.(N.S.) 
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franchises, where the municipalities have the right under state law to ep. 
gage in the business in competition with the company, will not constitute 
an actionable wrong if conspiracy or fraud or malice are not involved: the 
company does not possess a right to be immune from lawful municipal 


competition, p. 291. 


[January 3, 1938.] 
Sapte by Supreme Court of decisions by the United States 
Court of Appeals for the District of Columbia sustaining 
District Court decrees dismissing bills in equity im a suit by a 
power company to restrain the execution of loan and grant 
agreements between the Federal Emergency Administrator of 
Public Works and certain municipal corporations; decrees 
affirmed. For lower court decision, see 91 F. (2d) 303. 


APPEARANCES: William  H. 
Thompson (Newton D. Baker, Perry 
W. Turner, R. T. Jackson, Dean 
Acheson, Thomas V. Koykka, Walter 
B. Guy, Lane & Waterman, Wayne G. 
Cook, and Thomas K. Humphrey 
with him on the brief) for petition- 
er; Stanley Reed, Solicitor General, 
and Jerome N. Frank (Homer Cum- 
mings, Attorney General; James W. 
Morris, Assistant Attorney General ; 
Paul A. Freund, John W. Scott, Sam 
E. Whitaker, Enoch E. Ellison, Ed- 
ward H. Foley, and Robert E. Sher 
with them on the brief) for respond- 
ents. 


Mr. Justice SUTHERLAND delivered 
the opinion of the court: These cases 
involve certain “loan-and-grant agree- 
ments’”’ made by the Federal Emer- 
gency Administrator of Public Works 
with four municipal corporations lo- 


cated in the state of Alabama. The 
bills of complaint sought to enjoin the 
execution of these agreements. Each 
agreement contemplates the construc- 
tion of an electricity-distribution sys- 
tem by the designated municipality, 
and, to that end, the purchase, by the 
administrator, of bonds to be issued 


21 P.U.R.(N.S.) 


by the municipality and secured by a 
first pledge of the revenues derived 
from the operation of the system, In 
No. 84 30 and in No. 85 45 per 
cent of the cost of the labor and mate- 
rials used in the construction are to be 
donated outright. The authority relied 
upon for the loans and grants is that 
contained in Title II of the National 
Industrial Recovery Act! as modified 
and continued by the Emergency Re- 
lief Appropriation Act of 1935? Ti- 
tle I of the former act has been de- 
clared unconstitutional by this court. 
15 USCA § 701 et seq. Schechter 
Poultry Corp. v. United States (1935) 
295 U. S. 495, 79 L. ed. 1570, 55 S. 
Ct. 837, 97 A.L.R. 947; Panama Re- 
fining Co. v. Ryan (1935) 293 U.S. 
388, 79 L. ed. 446, 55 S. Ct. 241. But 
we are here concerned not with Title! 
but with Title II of the act. So far as 
material, that title provides: 
“Section 202. The administrator, 
under the direction of the President, 
shall prepare a comprehensive pro- 
gram of public works, which shall it- 
clude among other things the follow- 


1Chap. 90, 48 Stat. 195, 201, 40 USCA 


§ 401 et seq. 
2Chap. 48, 49 Stat. 115, 119, 15 USCA 


§ 728 note. 
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ing: (a) Construction, repair, and 
improvement of public highways and 
parkways, public buildings, and any 
publicly owned instrumentalities and 
facilities ; (b) conservation and devel- 
opment of natural resources, including 
control, utilization, and purification of 
waters, prevention of soil or coastal 
erosion, development of water power, 
transmission of electrical energy, 

. } (c) any projects of the charac- 
ter heretofore constructed or carried 
on either directly by public authority 
or with public aid to serve the interests 
of the general public; (d) construc- 
tion, reconstruction, alteration, or re- 
pair under public regulation or control 
of low-cost housing and slum-clear- 
ance projects; (e€) any project (other 
than those included in the foregoing 
dasses) of any character heretofore 
digible for loans under subsection (a) 
of § 201 of the Emergency Relief and 
Construction Act of 1932, as amend- 
ed, [§ 605b of Title 15] 

“Section 203. (a) With a view to 
increasing employment quickly (while 
reasonably securing any loans made by 
the United States) the President is 
authorized and empowered, through 
the administrator or through such oth- 
er agencies as he may designate or cre- 
ate, (1) to construct, finance, or aid 
in the construction or financing of any 
public works project included in the 
program prepared pursuant to § 202; 
(2) upon such terms as the President 
shall prescribe, to make grants to 
tates, municipalities, or other public 
bodies for the construction, repair, or 
Improvement of any such project, 
but no such grant shall be in ex- 
cess of 30 [by later Act 45] per 
centum of the cost of the labor 
and materials employed upon such 
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project.” 40 USCA §§ 402, 403(a). 

[1-6] The bills of complaint chal- 
lenge the validity of the loans and 
grants on the grounds, among others, 
that these statutory provisions pur- 
porting to authorize such loans and 
grants are unconstitutional ; and that, 
in any event, the loans and grants do 
not come within the statutory provi- 
sions. 

The injury which petitioner will suf- 
fer, it is contended, is the loss of its 
business as a result of the use of the 
loans and grants by the municipalities 
in setting up and maintaining rival and 
competing plants ; a result, it is further 
contended, which will be directly 
caused by the unlawful act of the ad- 
ministrator in making and consum- 
mating the loan-and-grant agreements. 

The suits were brought in the Unit- 
ed States district court for the District 
of Columbia. There, the respondents, 
in addition to defending the validity 
of the action of the administrator, 
contended that petitioner was without 
legal standing to maintain the suits. 
After a full hearing, the district court 
held that petitioner had standing to 
challenge the administrator’s action, 
but denied the injunctions and dis- 
missed the bills of complaint upon the 
view that the statutory provisions were 
constitutional and that they conferred 
upon the administrator the power 
which he had exercised. 

On appeal to the United States court 
of appeals for the District of Colum- 
bia, that court found it unnecessary to 
consider the validity of the loans and 
grants, and affirmed the decrees of the 
district court dismissing the bills on 
the ground that no legal or equitable 
right of the power company had been 
invaded, and the company, therefore, 
21 P.U.R.(N.S.) 
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was without standing to challenge the 
validity of the administrator’s acts. 
Alabama Power Co. v. Ickes (1937) 
91 F. (2d) 303. With that view we 
agree, and confine our consideration 
of the cases accordingly. 

The trial court made elaborate find- 
ings, but for present purposes the fol- 
lowing is all that need be stated. Peti- 
tioner is a corporation organized un- 
der the laws of Alabama, having its 
principal office and corporate domicile 
in that state. Respondent Ickes is the 
administrator of the Federal Emer- 
gency Administration of Public 
Works, duly appointed by the Presi- 
dent of the United States in pursuance 
of law. The other respondents are 
subordinate officers and agents of the 
same Emergency Administration, or 
officers connected with its operations. 

Petitioner, under its charter, has the 


right to manufacture, supply, and sell 
electrical energy throughout the state 


of Alabama. Among other communi- 
ties served by its system are the four 
municipalities here involved, from each 
of which it has a nonexclusive fran- 
chise giving it the right to construct, 
maintain, and operate within the mu- 
nicipality an _ electricity-distribution 
system. Petitioner is a taxpayer of 
each of the municipalities, of the coun- 
ties in which they are located, and of 
the state, with respect to petitioner’s 
properties and operations; and it also 
is a taxpayer of the United States with 
respect thereto. 

Each of the municipalities is author- 
ized under state law to construct and 
operate municipal electric plants and 
distribution systems, and to engage in 
competition with petitioner. Each is 
authorized to issue bonds for the pur- 
pose of financing the construction of 


21 P.U.R.(N.S.) 


such plants and to receive grants for 
that purpose ; to mortgage its plant or 
any part of it and to pledge all or any 
part of the revenues derived from the 
> ap of the plant as security for 
the loan. In each municipality an 
election was held prior to the making 
of the loan agreements, at which it was 
determined by a majority of the qual- 
ified voters that the municipality 
should engage in the electric business, 
The district court further found— 
“Each of the municipalities involved 
in this suit determined to enter into 
the electric distribution business of its 
own free will. There was no solicita- 
tion or coercion on the part of any of 
the defendants [respondents], their 
agents or subordinates. There was 
and is no conspiracy between any of 
the defendants and any other person, 
nor is there any other effort on the 
part of any of the defendants to, nor 
are their actions motivated by a desire 
to, cause injury or financial loss to the 
plaintiffs, or to regulate their rates or 
electric rates generally, or to foster 
municipal ownership of utilities. 
“The expenditures under these stat- 
utes involve no purchase of, nor con- 
tract providing for, regulation by the 
United States. The failure of any city 
to apply for or receive loans or grants 
under those statutes will impose upon 
it no disadvantage or financial loss. 
“The defendants have not reservel 
any right or power to influence or con 
trol rates to be charged by the pro 
posed municipal power plants. 
“Neither the United States nor any 
of the defendants has reserved aty 
right or power under the existing cot- 
tracts, or in any other way, to requite 


3See Oppenheim v. Florence (1934) 2 
Ala. 50, 155 So. 859. 





292 





ALABAMA POWER CO. v. ICKES 


any of the municipalities to eliminate 
competition or to designate the person 
or agency from whom the municipality 
must purchase its power. ; 

“Neither the United States nor any 
of the defendants has any power to 
control the operation of the projects 
after construction is completed. . . . 

“Fach of the projects herein in- 
volved is a part of a program of na- 
tional scope, is designed to relieve un- 
employment, and promotes the general 
welfare of the United States.” 

These findings were made, after 
hearing, by the district judge upon un- 
disputed or conflicting evidence. The 
findings were not questioned by the 
court below; and since they are not 
without substantial support in the evi- 
dence, we accept them here as unas- 
sailable. Davis v. Schwartz (1895) 
155 U. S. 631, 636, 39 L. ed. 289, 15 
S. Ct. 237; Adamson v. Gilliland 
(1917) 242 U. S. 350, 353, 61 L. ed. 
356, 37 S. Ct. 169. 

It, therefore, appears that each of 
the municipalities in question has au- 
thority to construct and operate its 
proposed plant and distribution system 
in competition with petitioner, and to 
borrow money, issue bonds, and re- 
ceive grants for that purpose; that it 
determined to do so of its own free 
will, without solicitation or coercion ; 
that there was no conspiracy between 
any of the respondents and any other 
person, or any effort or action motivat- 
ed by a desire to cause injury or finan- 
ial loss to petitioner, or any purpose 
to regulate rates or foster municipal 
ownership of utilities. It further ap- 
pears that neither the United States 
nor any of the respondents has re- 
served any right or power to require 
an elimination of competition or des- 
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ignate any agency from which the mu- 
nicipality must purchase its power. 
Each municipality is left entirely free 
from Federal control or direction in 
respect of the management and con- 
trol of its plant and business. In 
short, the case for petitioner comes 
down to the contention that consum- 
mation of the loan-and-grant agree- 
ments should be enjoined on the sole 
and detached ground that the adminis- 
trator lacks constitutional and statu- 
tory authority to make them, and that 
the resulting moneys, which the mu- 
nicipalities have clear authority to take, 
will be used by the municipalities in 
lawful, albeit destructive, competition 
with petitioner. 

First. Unless a different conclusion 
is required from the mere fact that 
petitioner will sustain financial loss by 
reason of the lawful competition which 
will result from the use by the munic- 
ipalities of the proposed loans and 
grants, it is clear that petitioner has 
no such interest and will sustain no 
such legal injury as enables it to main- 
tain the present suits. Petitioner al- 
leges that it is a taxpayer; but the in- 
terest of a taxpayer in the moneys of 
the Federal treasury furnishes no ba- 
sis for an appeal to the preventive pow- 
ers of a court of equity. Massachu- 
setts v. Mellon (1923) 262 U. S. 447, 
486, 67 L. ed. 1078, 43 S. Ct. 597. 
The principle established by the case 
just cited is that the courts have no 
power to consider in isolation and an- 
nul an act of Congress on the ground 
that it is unconstitutional; but may 
consider that question “only when the 
justification for some direct injury 
suffered or threatened, presenting a 
justiciable issue, is made to rest upon 
such an act.” The term “direct in- 
21 P.U.R.(N.S.) 
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jury” is there used in its legal sense, 
as meaning a wrong which directly re- 
sults in the violation of a legal right. 
“An injury, legally speaking, consists 
of a wrong done to a person, or, in 
other words, a violation of his right. 
It is an ancient maxim, that a damage 
to one, without an injury in this sense 
(damnum absque injuria,) does not 
lay the foundation of an action; be- 
cause, if the act complained of does 
not violate any of his legal rights, it 
is obvious, that he has no cause to 
complain. Want of right and 
want of remedy are justly said to be 
reciprocal. Where therefore there has 
been a violation of a right, the person 
injured is entitled to an action.” Par- 
ker v. Griswold (1845) 17 Conn. 288, 
302, 303. The converse is equally true, 
that where, although there is damage, 
there is no violation of a right no ac- 
tion can be maintained. 

Second. The only pertinent inquiry, 
then, is what enforcible legal right of 
petitioner do the alleged wrongful 
agreements invade or threaten? If 
conspiracy or fraud or malice or coer- 
cion were involved a different case 
would be presented, but in their ab- 
sence, plainly enough, the mere con- 
summation of the loans and grants will 
not constitute an actionable wrong. 
Nor will the subsequent application by 
the municipalities of the moneys de- 
rived therefrom give rise to an action- 
able wrong, since such application, be- 
ing lawful, will invade no legal right 
of petitioner. The claim that petition- 
er will be injured, perhaps ruined, by 
the competition of the municipalities 
brought about by the use of the mon- 
eys, therefore, presents a clear case of 
damnum absque injuria. Stated in 
other words, these municipalities have 
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the right under state law to engage in 
the business in competition with peti- 
tioner, since it has been given no ex- 
clusive franchise. If its business he 
curtailed or destroyed by the opera- 
tions of the municipalities, it will be 
by lawful competition from which no 
legal wrong results. 

What petitioner anticipates, we em- 
phasize, is damage to something it does 
not possess—namely, a right to be im- 
mune from lawful municipal compe- 
tition. No other claim of right is in- 
volved. It is, in principle, as though 
an unauthorized loan were about to be 
made to enable the borrower to pur- 
chase a piece of property in respect of 
which he had a right, equally with a 
prospective complainant, to become 
the buyer. While the loan might frus- 
trate complainant’s hopes of a profita- 
ble investment, it would not violate any 
legal right; and he would have no 
standing to ask the aid of a court to 
stop the loan. What difference, in real 
substance, is there between the case 
supposed and the one in hand? 

The ultimate question which, there- 
fore, emerges is one of great breadth. 
Can anyone who will suffer injurious 
consequences from the lawful use of 
money about to be unlawfully loaned 
maintain a suit to enjoin the loan? 
An affirmative answer would produce 
novel and startling results. And that 
question suggests another : Should the 
loan be consummated, may such a one 
sue for damages? If so, upon what 
ground may he sue either the person 
making the loan or the person receiv- 
ing it? Considered apart, the lender 
owes the sufferer no enforcible duty to 
refrain from making the unauthorized 
loan; and the borrower owes him no 
obligation to refrain from using the 
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proceeds in any lawful way the bor- 
rower may choose. If such a suit can 
be maintained, similar suits by innum- 
erable persons are likewise admissi- 
ble to determine whether money is 
being loaned without lawful authority 
for uses which, although hurtful to the 
complainants, are perfectly lawful. The 
supposition opens a vista of litigation 
hitherto unrevealed. 

John Doe, let us suppose, is engaged 
in operating a grocery store. Richard 
Roe, desiring to open a rival and com- 
peting establishment, seeks a loan from 
amanufacturing concern which, under 
its charter, is without authority to 
make the loan. The loan, if made, will 
be ultra vires. The state or a stock- 
holder of the corporation, perhaps a 
creditor in some circumstances, may, 
upon that ground, enjoin the loan. But 
may it be enjoined at the suit of John 
Doe, a stranger to the corporation, be- 
cause the lawful use of the money will 
prove injurious to him and this result 
is foreseen and expected both by the 
lender and the borrower, Richard Roe? 
Certainly not, unless we are prepared 
to lay down the general rule that A, 
who will suffer damage from the law- 
ful act of B, and who plainly will have 
no case against B, may nevertheless 
invoke judicial aid to restrain a third 
party, acting without authority, from 
furnishing means which will enable B 
to do what the law permits him to do. 
Such a rule would be opposed to sound 
reason, as we have already tried to 
show, and cannot be accepted. 

If there are conditions under which 
two distinct transactions, neither of 
which, apart, constitutes a judicially 
remediable wrong, may be so related 
to one another as to afford a basis for 
Judicial relief, such conditions are not 
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to be found in the circumstances of the 
present case. 

What we have now said finds ample 
support in the decided cases. Among 
the decisions of this court, and direct- 
ly in point, is New Orleans M. & T. R. 
Co. v. Ellerman (1882) 105 U. S. 166, 
26 L. ed. 1015. In that case, the 
railroad company was authorized by its 
charter, among other things, to obtain 
and afterwards manage, use, and en- 
joy, wharves and the appurtenances 
thereto “in connection with its rail- 
roads.” A Louisiana statute conferred 
upon the railroad the power to obtain 
and thereafter to own, maintain, and 
use, suitable wharves, etc., “connected 
with and incidental to said railroad.” 
Pursuant to this authority, the railroad 
company acquired property which it 
used as a wharf and which, although 
limited by the statute and its charter 
to use for railroad purposes, it leased 
to certain persons for the mooring of 
vessels and the loading and unloading 
of cargoes upon and from all vessels 
of a kind designated. Ellerman oper- 
ated certain public wharves under a 
contract with the city of New Orleans 
giving him the right to collect revenues 
derived therefrom. He brought suit 
to enjoin the execution of the lease of 
the railroad wharf. This court held 
that he was without legal standing to 
maintain the suit—his only interest ‘be- 
ing to prevent competition with him- 
self as a wharfinger, which the more 
extensive and challenged use by the 
lessees of the railroad wharf would 
create, and his claim for relief resting 
only upon the allegation that the use 
proposed by the lease was beyond the 
corporate power of the railroad com- 
pany to grant. “But if the competi- 
tion in itself, however injurious,” we 
21 P.U.R.(N.S.) 
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said, at pp. 173, 174, of 105 U. S. 
“is not a wrong of which he could 
complain against a natural person, be- 
ing the riparian proprietor, how does 
it become so merely because the author 
of it isa corporation acting ultra vires? 
The damage is attributable to the com- 
petition, and to that alone. But the 
competition is not illegal. It is not 
unlawful for any one to compete with 
the appellant, although the railroad 
company may not be authorized to en- 
gage in the same business. The legal 
interest which qualifies a complainant 
other than the state itself to sue, in 
such a case, is a pecuniary interest in 
preventing the defendant from doing 
an act where the injury alleged flows 
from its quality and character as a 
breach of some legal or equitable duty. 
A stockholder of the company has 
such an interest in restraining it with- 
in the limits of the enterprise for which 
it was formed, because that is to en- 
force his contract of membership. The 
state has a legal interest in preventing 
the usurpation and perversion of its 
franchises, because it is a trustee of 
its powers for uses strictly public. In 
these questions the appellant has no 
interest, and he cannot raise them in 
order, under that cover, to create and 
protect a monopoly which the law does 
not give him. The only injury of 
which he can be heard in a judicial tri- 
bunal to complain is the invasion of 
some legal or equitable right. If he 
asserts that the competition of the rail- 
road company damages him, the an- 
swer is, that it does not abridge or im- 
pair any such right. If he alleges that 
the railroad company is acting beyond 
the warrant of the law, the answer is, 
that a violation of its charter does not 
of itself injuriously affect any of his 
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rights. The company is not shown to 
owe him any duty which it has not 
performed.” Supporting cases are cit- 
ed. See, also, United States ex rel, 
New York Warehouse, Wharf & Ter. 
minal Asso. v. Dern (1934) 63 App. 
D. C. 28, 68 F. (2d) 773. Compare 
Hines (Edward) Yellow Pine Trus- 
tees v. United States (1923) 263 U.S, 
143, 148, 68 L. ed. 216, 44 S. Ct. 72: 
Sprunt & Son v. United States (1930) 
281 U. S. 249, 256, 74 L. ed. 832, 50 
S. Ct. 315; Milwaukee Horse & Cow 
Commission Co. v. Hill (1932) 207 
Wis. 420, 423, 241 N. W. 364. 
The Chicago Junction Case (Balti- 
more & O. R. Co. v. United States 
[1924] ) 264 U. S. 258, 68 L. ed. 667, 
44 S. Ct. 317, is not to the contrary. 
There, suit was brought by certain rail- 
road companies to set aside an order 
of the Interstate Commerce Commis- 
sion authorizing a competing compa- 
ny to acquire a terminal road. An- 
swering the contention that complain- 
ants were without the legal interest 
necessary to entitle them to challenge 
the order, this court held that the right 
to sue arose in virtue of a special inter- 
est recognized by certain provisions 
contained in Transportation Act, 
1920, 41 Stat. 456, and under § 212 of 
the Judicial Code, 28 USCA § 41 (27) 
note, which gave any party to a pro- 
ceeding before the Commission the 
right to become a party to any suit 
wherein the validity of an order made 
in the proceeding is involved. In this 
view, the Ellerman Case was thought 
to be inapplicable. A reading of the 
case in connection with the dissenting 
opinion shows very clearly that, but 
for express statutory provision creat- 
ing a different rule, the decision in the 
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Ellerman Case would have been con- 
trolling. 

The precise question here involved 
was decided, in accordance with the 
view we have expressed, in Duke Pow- 
er Co, v. Greenwood County (1937) 
91 F. (2d) 665, 676; Greenwood 
County v. Duke Power Co. (1936) 
81] F. (2d) 986, 997. Compare Ar- 
kansas-Missouri Power Co. v. Ken- 
nett (1935) 78 F. (2d) 911. See, 
also, Allegan v. Consumers’ Power Co. 
(1934) 71 F. (2d) 477. The Green- 
wood County Case, supra, is now pend- 
ing in this court upon certiorari, and 
will be determined upon the authority 
of our present decision. 

Frost v. Oklahoma Corp. Commis- 
sion, 278 U. S. 515, 73 L. ed. 483, 
P.U.R.1929B, 634, 49 S. Ct. 235, re- 
lied upon by petitioner presents an al- 
together different situation. Appellant 
there owned a cotton-ginning business 
in the city of Durant, Oklahoma, for 
the operation of which he had a license 
from the Corporation Commission. 
The law of Oklahoma, Comp. Laws 
1921, § 3713 [17 Okla. Stats. Ann. 
§ 42], provided that no gin should 
be operated without a license from 
the Commission, which could be ob- 
tained only upon specified conditions. 
We held that such a license was a 
franchise constituting a property right 
within the protection of the Four- 
teenth Amendment; and that while 
the acquisition of the franchise did 
not preclude the state from mak- 
ing similar valid grants to others, it 


was exclusive against an attempt to 
operate a competing gin without a per- 
mit or under a void permit. The Dur- 
ant Co-operative Gin Company sought 
to obtain a permit from the Commis- 
sion which, for reasons stated in our 
opinion, we held would be void and a 
clear invasion of Frost’s property 
rights. We concluded that a legal 
right of Frost to be free from such 
competition would be invaded by one 
not having a valid franchise to com- 
pete, and sustained Frost’s right to an 
injunction against the Commission 
and the Durant Company. See Okla- 
homa Corp. Commission v. Lowe, 281 
U. S. 431, 435, 74 L. ed. 945, P.U.R. 
1930C, 321, 50 S. Ct. 397. The dif- 
ference between the Frost Case and 
this is fundamental; for the competi- 
tion contemplated there was unlawful 
while that of the municipalities con- 
templated here is entirely lawful. 


We deem it unnecessary to review 
the many other cases cited by petition- 
er where suits against officials have 


been sustained. An examination of 
them will disclose the presence of 
fraud, coercion, malice, conspiracy, or 
some other element or condition of 
controlling force—none of which, as 
shown by the findings which we have 
accepted as unassailable, exists in the 
present case. 
Decrees affirmed. 


Mr. Justice Black concurs in the 
result. 
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Duke Power Company et al. 


v 


Greenwood County et al. 


[No. 397.] 
(302 U. S. —, 82 L. ed. —, 58 S. Ct. 306.) 


Monopoly and competition, § 53.1 — Competition by county — Aid of Federal 
grants and loans. 

No legal right of an electric utility company is invaded by the construction 

and operation of a competing local electric power plant by a county, which 

in itself is lawful, and by the making of a loan and grant by the Federal 

Administrator of Public Works to the county for that purpose, even though 

the administrator is without authority to make the proposed loan and grant. 


[January 3, 1938.] 


DS et in equity to enjoin construction and operation of an 
electric power plant by a county and the making of a loan 
and grant by the Federal Administrator of Public Works to the 
county for that purpose; decree dismissing bill affirmed on 
writ of certiorari to the Circuit Court of Appeals for the 
Fourth Circuit. For lower court decision, see 91 F. (2d) 665. 


APPEARANCES: W. S. O’B. Robin- 
son, Jr. (Newton D. Baker, R. T. 
Jackson, W. R. Perkins, J. H. Hayns- 
worth, J. H. Marion, and W. B. Mc- 
Guire, Jr., with him on the brief) for 
petitioners; H. W. Nicholson and D. 
W. Robinson, Jr. (R. F. Davis and 
James F. Dreher with them on the 
brief) for respondent, Greenwood 
county; Jerome N. Frank (Homer 
Cummings, Attorney General ; Stanley 
Reed, Solicitor General; James W. 
Morris, Assistant Attorney General; 
Paul E. Freund, Enoch E. Ellison, and 
Robert E. Sher with him on the brief) 
for respondents, Ickes et al. 


21 P.U.R.(N.S.) 


> 


Mr. Justice SUTHERLAND delivered 
the opinion of the court: 

This case presents the same ques- 
tion as that just decided in Nos. 4 
and 85 (21 P.U.R.(N.S.) 289, aw 
te.) The respondents are essential- 


ly the same, with the addition of 


Greenwood county, in the state of 
South Carolina, and the members of 
the finance board of the county. The 
suit was brought to enjoin the cor 
struction and operation of a local elet- 
tric power plant in the county, and the 
making of a loan and grant by the 
Federal administrator to the county, 
for that purpose, under the provisioss 
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of Title II of the National Industrial 
Recovery Act, § 201 et seq. 40 USCA 
§ 401 et seq. set forth, so far as ma- 
terial, in Nos. 84 and 85, supra. 

The case was here on a previous 
writ, upon consideration of which this 
court, because of substantial irregu- 
larities in practice, reversed the judg- 
ment of the court below with direc- 
tions to vacate the decrees entered by 
the district court, and remand the cause 
to that court with directions to per- 
mit the parties to amend their plead- 
ings in the light of existing facts, and 
retry the cause upon the issues then 
presented. We expressed no opinion 
upon the merits or the relevancy or 
effect of the evidence. Duke Power 
Co. v. Greenwood County (1936) 299 
U. S. 259, 81 L. ed. 178, 57 S. Ct. 
202. Accordingly, the case was re- 
manded to the district court, and re- 
heard. The district court, after mak- 
ing findings of fact and conclusions of 
law, dismissed the bill. The court be- 
low, upon appeal, considered the case 
fully, and delivered an exhaustive opin- 


ion. It held (1) that the statute, un- 
der which the administrator proposed 
to act, was constitutional; (2) that he 
acted within the power granted him by 
the statute; and (3) that in any event 
no legal right of plaintiffs was violated 
by what had been done. Duke Power 
Co. v. Greenwood County (1937) 91 
F, (2d) 665; see also preceding deci- 
sion. Greenwood County v. Duke 
Power Co. (1936) 81 F. (2d) 986. 
Upon the question of petitioners’ 
standing to maintain the suit, the low- 
er court held, in substance, that the 
competition proposed by the county 
was lawful and that even though the 
administrator were without authority 
to make the proposed loan and grant, 
no legal right of petitioners was there- 
by invaded. The opinion upon this 
branch of the case is in harmony with 
the views we have just expressed in 
Nos. 84 and 85; and it follows that the 
decree must be, and it is, affirmed. 


Mr. Justice Black concurs in the 
result. 








UNITED STATES CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 


Electric Bond & Share Company et al. 


Securities and Exchange Commission et al. 


[No. 18.] 
(92 F. (2d) 580.) 
Interstate commerce, § 1 — Powers of Congress. 


1. Congress has power to prevent the facilities of interstate commerce and 
the mails from being used to accomplish ends inimical to the general welfare, 


p. 308. 


Intercorporate relations, § 19.1 — Registration by holding companies. 
2. No holding company need register under the Public Utility Holding 
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Company Act of 1935 unless it makes the specified uses of the mails and 
instrumentalities of interstate commerce ; a holding company whose interests 
and business are predominantly intrastate need not register even though it 
makes use of the mails and the channels of interstate commerce, p. 308. 


Public utilities, § 6 — Powers of Congress — Regulation. 
3, Congress has, within the scope of the powers delegated to it by the 
Constitution, the same full power in its domain that the states enjoy in 
their domain to employ such regulatory devices as are deemed reasonably 
adapted to the public welfare, p. 308. 


Interstate commerce, § 1 — Powers of Congress. 
4. Congress has power to regulate interstate commerce to the extent of 
forbidding and punishing the use of such commerce as an agency to pro- 
mote the spread of any evil or harm to the people of other states from the 
state of origin, p. 308. 


Interstate commerce, § 1 — Police power of Congress — Prohibition against trans- 
portation — Harmful character of article. 
5. The police power of Congress within the field of interstate commerce 
is not limited to prohibiting the transportation of articles that are themselves 
harmful, p. 309. 


Interstate commerce, § 1 — Exercise of Federal power — Innocent and harmful 
transactions. 

6. The Federal power may be exercised when regulating activities not in 
interstate commerce but which directly affect such commerce to control inno- 
cent as well as harmful transactions so as to insure that the innocent shall 
not be perverted into the pernicious, although Congress cannot exercise the 
commerce and mail powers to meet evils which are not spread or perpetuated 
by the use of the channels of interstate commerce or the mails, p. 310. 


Constitutional law, § 27 — Postal powers of Congress — Denial of use of mails. 
7. The power of Congress over the mails, probably more comprehensive 
than that exercised over interstate commerce in view of the government's 
interest in the mails in a proprietary as well as a regulatory capacity, is not 
limited to the protection of facilities of the mails but may be exercised to 
prevent the use of the mails for purposes which it deems objectionable to 
sound public policy, p. 310. 


Interstate commerce, § 1 — Federal powers over holding company — Effect of 
intrastate activity. 
8. Holding companies are not immune from Federal statutes regarding the 
use of the mails and instrumentalities of interstate commerce merely because: 
some, or even a major part of, their activities or the activities of their local 
subsidiary operating companies may be intrastate, p. 310. 


Interstate commerce, § 1 — Powers of Congress — Transmission of gas and elec- 
tricity. 
9. Congress has paramount authority to regulate the transmission, or salt 
for transmission, of gas and electric energy across state borders, p. 311. 


Interstate commerce, § 7 — What constitutes — Transmission of gas or electricity. 
10. A sale of gas or electric energy is a sale in interstate commerce whether 
title passes at the state border or in the state of destination, p. 311. 
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Interstate commerce, § 1 — Powers of Congress — Extent of interstate business. 
11. Congressional regulation of interstate transmission and sale of elec- 
tricity and gas is in no way dependent upon the relative amounts of inter- 
state or intrastate business done by the companies, p. 311. 


Interstate commerce, § 1 — Powers of Congress — Effect of intercorporate re- 
lations. 

12. The power of Congress to regulate interstate commerce cannot be cir- 
cumvented by the creation of a corporation which, while not technically it- 
self in interstate commerce, controls the instruments of that commerce; 
the Federal government need not suffer the continuance or permit the de- 
velopment of financial superstructures upon instrumentalities of interstate 
commerce which impair, or tend to impair, their credit or their effectiveness 
to serve both the investing and consuming public, p. 311. 


Interstate commerce, § 1 — Powers of Federal government — Trade regulation. 


13. The power of the Federal government over interstate commerce is not 
limited to the regulation of trade in, or the movement of, tangible commodi- 
ties which are the subject of barter and sale, p. 311. 


Intercorporate relations, § 5 — Powers of government. 
14. Scrutiny and probing of intercorporate relations in the utility field are 
not beyond the legitimate powers of government acting within its designated 
jurisdiction, p. 311. 


Intercorporate relations, § 5.2 — Powers of Congress — Regulation of contracts 
— Affiliated companies. 

15. Congress, if satisfied from reports to it that by performance of services 
under service, sales, or construction contracts between affiliated companies, 
the Federal channels of commerce have been abused by improvident con- 
tracts, has power specifically to provide that the future channels of inter- 
course should not be utilized in any manner detrimental to the public gen- 
erally, p. 311. 


Security issues, § 14 — Powers of Congress — Holding company registration. 
16. Congress has power to compel a holding company to register with the 
Securities and Exchange Commission if it sells a security having reason to 
believe that such security by the use of the mails or other means or instru- 
mentality of interstate commerce will be distributed or made the subject 
of a public offering, p. 313. 


Consolidation, merger, and sale, § 4.2 — Powers of Congress — Holding company 
— Acquisition of securities and assets. 
17. Congress has power to forbid a nonregistered public utility holding com- 
pany to use the mails or any instrumentality of interstate commerce to 
acquire or negotiate for the acquisition of any security or utility assets of 
any subsidiary company or affiliate of such holding company, any public 
utility company, or any holding company, p. 313. 


Intercorporate relations, § 13 — Holding company — Presumption as to control 
— Stock ownership. 
18. The rebuttable presumption created by the Public Utility Holding Com- 
pany Act of 1935 that 10 per cent stock ownership gives control is neither 
arbitrary nor unreasonable, p. 314. 
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Intercorporate relations, § 14 — Holding company regulation — Disregard of 
corporate entity. 

19. Congress by regulating the controlling company in a public utility hold. 
ing company system and regulating the relations between the holding com. 
pany and its subsidiary, taking into full account the existence, separation, 
and protection of such entities by § 4(a) (6) of the Public Utility Holding 
Company Act of 1935, 15 USCA § 79d (a) (6), has not attempted to 
disregard the corporate entity of any corporation ; but that section is neces- 
sary to deal with economic actualities and to prevent the circumvention of 
the will of Congress within its appointed sphere of control over interstate 
commerce, p. 314. 

Constitutional law, § 22 — Distinctions in legislation. 
20. A distinction in legislation is not arbitrary if any state of facts reason- 


ably can be conceived that would sustain it; the existence of that state of 
facts at the time of enactment must be assumed, p. 315. 


Intercorporate relations, § 5.1 — Federal regulation of holding companies ~— 
Registration. 
21. The registration provisions of the Public Utility Holding Company Act 
of 1935 do not violate the due process clause of the Fifth Amendment of 
the Federal Constitution, p. 315. 


Intercorporate relations, § 5.1 — Delegation of powers — Exemption from regis- 
tration requirements. 
22. The power given the Securities and Exchange Commission, under § 2 
(a) (7) of the Public Utility Holding Company Act of 1935, 15 USCA 
§ 79b (a) (7), to relieve a holding company from a prima facie presump- 
tion of control which springs from a specified percentage of stock owner- 
ship, is not an unconstitutional delegation of power, p. 315. 


Intercorporate relations, § 5.1 — Holding company regulation — Powers delegated 
to Commission — Definite standards. 

23. The standards of the Public Utility Holding Act of 1935, which prom- 
ulgates a series of laws regulating the financial activities of utility holding 
companies within the scope of the Federal power to assure their being 
conducted in accordance with definite standards prescribed by it and which 
directs the administration of the standards by an administrative commission, 
are sufficiently specific and definite and should be upheld p. 315. 


Statutes, § 4 — Separability of provisions — Public Utility Holding Company Act. 
24. The registration provisions of the Public Utility Holding Company Act 
of 1935 are separable from the remainder of the act, p. 316. 


Intercorporate relations, § 5.1 — Federal regulation of holding companies — Con- 
stitutionality of act. 
25. Section 4 (a) and § 5 of the Public Utility Holding Company Act 
of 1935, 15 USCA §§ 79d (a), 79e, providing for registration of holding 
companies are constitutional, p. 316. 
Constitutional law, § 2 — Premature attack on statute — Holding company regu- 
lation — Right of unregistered company. 
26. A public utility holding company which has not registered under the 
Public Utility Holding Company Act of 1935, the registration provisions 
of which are separable from the control provisions, is not entitled to an 
adjudication on sections of the act applicable only to registered holding 
companies, p. 316. 
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Injunction, § 54 — Parties — Threat of injury — Holding company act — Un- 


registered company. 


27. An unregistered public utility holding company which shows no threats 
to enforce the provisions of the Public Utility Holding Company Act of 
1935 dealing with registered companies has no right to an injunction to 
restrain enforcement of such provisions, p. 317. 


Injunction, § 7 — Irreparable injury — Allegation — Facts. 
28. Mere allegation of irreparable injury will not suffice to warrant an 
injunction, but facts must appear on which the allegation is predicated in 
order that the court may be satisfied of the nature of the injury; argu- 
mentative allegations or inferences from facts are insufficient, p. 317. 


(L. Hann, C. J., concurs.) 
[November 8, 1937.] 


y  ernse from decree of District Court of the United States 

for the Southern District of New York which enjoined 

holding companies from violating certain provisions of the 

Public Utility Holding Company Act of 1935 and which dis- 

missed a cross-bill seeking an injunction against enforcement of 
provisions of the act; affirmed. 


APPEARANCES : Simpson Thacher & 
Bartlett, of New York city (Thomas 
D. Thacher and John F. MacLane, 
both of New York city, of counsel), 
for appellants ; Homer Cummings, At- 
torney General, Allen E. Throop, Gen- 
eral Counsel, of Washington, D. C., 
Securities & Exchange Commission, 
Robert H. Jackson, Assistant Attor- 
ney General, and Special Counsel, Se- 
curities & Exchange Commission, 
Benjamin V. Cohen and Thomas G. 
Corcoran, Special Assistants to Attor- 
ney General (John J. Abt, David Cobb, 
Joseph A. Fanelli, David Ginsburg, 
and Henry A. Herman, all of Wash- 
ington, D. C., and Frederick Bernays 
Wiener, of Providence, R. I., on the 
brief), for appellees. 

Before Manton, L. Hand, and Swan, 
Circuit Judges. 


Manton, Circuit Judge: This ap- 
peal seeks a review of a decree which 
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enjoins the appellants from violating 
§ 4 (a), (1), (2), (3), (4), and (6) 
of the Public Utility Holding Com- 
pany Act of 1935, hereafter ‘referred 
to as the Act, 15 USCA § 79d (a) 
(1-4, 6), until they cease to be hold- 
ing companies or register pursuant to 
§ 5 of the Act (15 USCA § 79e). 
The appellants have not registered and 
admit that they do the forbidden acts 
mentioned in § 4 (a), but argue that 
the Act and each section thereof vio- 
lates the Federal Constitution in that 
the legislation was beyond the limited 
powers of Congress. A _ cross-bill, 
seeking an injunction against the en- 
forcement of the provisions of the Act 
and its several sections, was filed, 
based upon the claim of the Act’s un- 
constitutionality. Appellants invoke 
the Declaratory Judgment Act (Jud. 
Code § 274d, 28 USCA § 400) in an 
effort to have each section of the stat- 
ute declared invalid. Cross-defend- 
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ants appeared and sought a dismissal 
of the cross-bill. 

This suit is authorized by § 18 (f) 
of the Act, 15 USCA § 79r (f). Ap- 
pellants American Gas & Electric Com- 
pany, American Power & Light Com- 
pany, National Power & Light Com- 
pany, Electric Power & Light Compa- 
ny, and United Gas Corporation were 
subsidiaries of the Electric Bond & 
Share Company, which owned or con- 
trolled all their stock, and were the 
original defendants. Sixteen other 
holding companies in the bond and 
share system intervened. Seven of 
these, by the rule of the Commission 
were exempted from all duties and li- 
abilities under the Act as holding com- 
panies, and two have ceased to be hold- 
ing companies after acquiring all the 
properties of said subsidiaries. There 
remain as defendants, and now appel- 
lants, by intervention, the Power Se- 
curities Corporation, a subsidiary of 
Electric Power & Light Corporation ; 
the Lehigh Power Securities Corpora- 
tion, a subsidiary of the National 
Power & Light Corporation ; the Utah 
Power & Light Company, a subsidiary 
of the Electric Power & Light Corpo- 
ration; United Gas Public Service 
Company, a subsidiary of the United 
Gas Corporation; Houston Gulf Gas 
Company, a subsidiary of United Gas 
Public Service Company ; the Nebras- 
ka Power Company, a subsidiary of 
the American Gas & Electric Compa- 
ny; and the Pacific Power & Light 
Company, a subsidiary of the Ameri- 
can Gas & Electric Company. All but 
the first two of these are operating 
and holding companies. Cross-defend- 
ants named who are now appellees are 
government officials, the Attorney Gen- 
eral and Postmaster General and mem- 
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bers of the appellee Commission, who 
are to administer the enforcement of 
the Act. 

A lengthy stipulation of facts has 
been agreed upon from which the court 
below made its findings. . 

The Act is entitled “Control of Pyb. 
lic Utility Holding Companies.” | 
provides a series of regulations to be 
enforced by the Securities Exchange 
Commission “‘to meet the problems and 
eliminate the evils connected 
with public utility holding companies 
which are engaged in interstate com- 
merce or in activities which directly 
affect or burden interstate commerce.” 
Section 1 (c) of the Act, 15 USCA 
§ 79a (c). There are provided groups 
of regulations covering subjects such 
as: Registration (§§ 4, 5 [15 USCA 
§§ 79d, 79e]); issue and sale of se- 
curities ($§ 6, 7 [15 USCA §§ 79f, 
79g]); acquisition of securities and 
utility assets (§§ 8, 9, 10.[15 USCA 
§§ 79h-79j]); corporate simplifica- 
tion and reorganization (§ 11 [15 
USCA § 79k]) ; service contracts and 
other intercompany transactions (§§ 
12, 13 [15 USCA §§ 791, 79m] ) ; and 
reports and accounts (§§ 14, 15 [15 
USCA §8§ 79n, 790]). Other sec- 
tions of the Act provide for the ad- 
ministration and enforcement of these 
regulatory provisions. 

Congress found that a utility com- 
pany is affected with a public interest, 
as is a company which controls and 
dominates a public utility company, 
and is subject to restraint and control 
for the public good. West Coast Ho- 
tel Co. v. Parrish (1937) 300 U. S. 
379, 81 L. ed. 703, 57 S. Ct. 578, 108 
A.L.R. 1330; Nebbia v. New York 
(1934) 291 U. S. 502, 78 L. ed. 940, 
2 P.U.R.(N.S.) 337, 54 S. Ct. 505, 
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99 A.L.R. 1469. And § 1 (15 USCA 
§ 79a) declares that such companies 
are affected with a national public in- 
terest when they build up and main- 
tain control over operating companies 
by the use of the mails and channels 
of interstate commerce. Accordingly, 
Congress employed in this statute its 
authority to prevent the evils and abus- 
es found by a report of the Federal 
Trade Commission (Report of Fed- 
eral Trade Commission, U. S. Senate 
Document No. 92, part 73a, pp. 31- 
36, 41-58, 205-218) to exist in the 
use of the mails and the channels of 
interstate commerce. Brooks v. Unit- 
ed States (1925) 267 U. S. 432, 69 
L. ed. 699, 45 S. Ct. 345, 37 A.L.R. 
1407 ; Ex parte Rapier (1892) 143 U. 
S. 110, 36 L. ed. 93, 12 S. Ct. 374. 


The Act is directed to the corporate 
and financial relationships and deal- 
ings between or affecting the holding 
company organized in one state and its 


subsidiaries which are not confined to 
that state. It is aimed at the holding 
company which controls operating util- 
ities in states other than its domicile 
and which utilizes the channels of in- 
terstate commerce. The Commission 
is expressly directed to exempt a hold- 
ing company and its subsidiaries from 
the provisions of the Act if the hold- 
ing company system is predominantly 
intrastate in character and within the 
effective control of a single state, § 3 
(a) (1) of the Act, 15 USCA § 79c 
(a) (1). The kind of holding com- 
pany which falls within the Act, it is 
said, “transcends state lines and is 


national in its scope and importance— 
characteristics which subject 
it to the control, of the commerce 
clause.” Fisher’s Blend Station v. 
State Tax Commission (1936) 297 
U. S. 650, 655, 80 L. ed. 956, 56 S. 
Ct. 608, 610. 


The recitation of abuses contained 
in § 1 (b) of the Act, 15 USCA § 79a 
(b) and found to be fostered and per- 
petuated by the use of the national 
channels of commerce finds support in 
the report of the Federal Trade Com- 
mission to the Senate.’ These findings 
point out that the unsound capitaliza- 
tion of holding companies operate to 
the detriment not only of widely scat- 
tered investors, but also to the consum- 
ers of the utility products of the un- 
derlying operating companies. The 
Federal Trade Commission has found 
that holding companies have frequent- 
ly been under pressure to squeeze the 
greatest possible revenue out of the 
operating companies and they have re- 
sisted voluntary rate reductions which 
might have strengthened those subsidi- 
aries and increased the consumption of 
gas and electricity. The Federal Trade 
Commission report also found that 
they have sought unfair profits through 
a variety of intercompany transac- 
tions; that they have obstructed state 
regulations through their control of 
accounting practices and financial pol- 
icies of their operating companies ; and 
that they have frequently brought into 
common control widely distant utility 
facilities in disregard of economical 
management through the integration 





k ILR. 393, 394; House Hearings on H.R. 
3423, 74th Cong., Ist Sess., pp. 1129-1132. See, 
also, Federal Trade Commission reports for 
Proof that interests of investors, consumers. 
and general public have been promoted by 
Bond and Share, American Gas, and other 
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defendants: F.T.C. Reports, Pt. 22, p. 636; 
Pts. 23 and 24, pp. 418, 419; Pt. 72-A, pp. 
700-708, 832-840, 881; Pt. 84-A, p. 570. Re- 
port of the Federal Trade Commission to the 
U. S. Senate, 70th Congress, lst Session, Sen- 
ate Doc. No. 92, Part 72-A, p. 143. 
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and codrdination of related properties. 
Such holding companies have been 
found to be beyond the practical and 
legal power of the states. 

Within § 2 (a) (7) of the Act, 15 
USCA § 79b (a) (7), defining terms, 
a “holding company” is a company 
which actually controls operating com- 
panies and not a company which mere- 
ly has an investment in an operating 
company. A “subsidiary company” is 
one, § 2 (a) (8) of the Act, 15 USCA 
§ 79b (a) (8), which is actually con- 
trolled by a holding company. The 
duties imposed by the substantive pro- 
visions of the Act apply only to a hold- 
ing company which is not entitled to 
exemption under § 3 (15 USCA 
§ 79c). 

Section 4 (a) of the Act, 15 USCA 
§ 79d (a), provides that, where a hold- 
ing company maintains its control over 
subsidiaries and carries on its business 


through Federal channels of communi- 
cation or of commerce, the controlling 
company must register under § 5 (15 


USCA § 79e). To meet the evils 
referred to in § 1 (15 USCA § 79a), 
the Act, § 4 (a), 15 USCA § 79d (a), 
requires utility holding companies to 
register with the Commission, if they 
transmit electric energy or gas in in- 
terstate commerce, § 4 (a) (1), 15 
USCA § 79d, (a) (1); or if they use 
the mails or channels of interstate 
commerce to conduct certain types of 
transactions with their subsidiaries or 
other utility companies, § 4 (a) (2), 
15 USCA § 79d (a) (2), to market 
their securities, § 4 (a) (3),15 USCA 
§ 79d (a) (3); to increase their hold- 
ings in their subsidiary companies or 
in other utility enterprises, § 4 (a) 
(4), 15 USCA § 79d (a) (4); or if 
they otherwise engage in business in 
21 P.U.R.(N.S.) 


interstate commerce, § 4 (a) (5), 15 
USCA § 79d (a) (5); or if they en- 
gage in any of such interstate actiyj- 
ties through the agency of a subsidiary 
company which they dominate and 
control, § 4 (a) (6), 15 USCA § 794 
(a) (6). 

By registration is meant the filing of 
a notification as provided by § 5 (a), 
15 USCA § 79e (a), and the company 
so registered is thereafter required to 
file with the Commission such perti- 
nent information of the character de- 
scribed in § 5 (b), 15 USCA § 7% 
(b), as the Commission may require. 
Section 4 (b), 15 USCA § 79d (b), 
requires a holding company, which has 
publicly distributed, by means of the 
mails or interstate commerce, an issue 
of securities subsequent to January |, 
1925, to register under § 5 (15 USCA 
§ 79e), if such securities are still out- 
standing among investors in the sev- 
eral states. Section 5 provides for the 
filing by registered companies of regis- 
tration statements containing informa- 
tion concerning their capitalization, 
business, and relations with subsidia- 
ries. These registration provisions 
supplement and extend the informa- 
tory requirements of the Securities 
Act of 1933 (48 Stat. 74, as amended 
[15 USCA § 77a et seq.]) and the 
Securities Exchange Act of 1934 (48 
Stat. 881 [15 USCA § 78a et seq.]). 

Registered companies must file with 
the Commission pertinent information 
regarding new securities issued (§§ 6, 
7 of the Act (15 USCA § 79f, 79g). 
New issues must be stopped by the 
Commission if they do not meet ap- 
propriate standards of fairness and 
honesty fixed by the Act (§§ 6, 7). 
The acquisition of utility securities or 
assets by registered companies and 


306 





ELECTRIC BOND & SHARE CO. v. SECURITIES AND EXCH. COM. 


their subsidiaries must be approved by 
the Commission as meeting certain 
standards specified in the Act (§§ 9, 
10 [15 USCA §§ 79i, 79j]) ; regis- 
tered companies cannot acquire prop- 
erties which bear no relationship to 
the properties they already possess; 
they cannot burden themselves with 
new acquisitions at prices which bear 
no relation to the earning power of or 
the sums actually invested in the prop- 
erties to be acquired. New acquisi- 
tions must be economically appropri- 
ate to and fit in with the major utility 
enterprise of the acquiring companies ; 
they must meet accounting require- 
ments set by the Commission (§ 15 [15 
USCA § 790]). Comprehensive reg- 
ulations of the transactions between 
the companies within a holding com- 
pany system and between such com- 
panies and interests affiliated with them 
and their dealings are controlled by 
§§ 12 and 13 of the Act (15 USCA 
§§ 791, 79m). Abuses arising out of 
loans by subsidiaries to controlling 
holding companies are prohibited. 
The service, sales, and construction 
contracts by which holding companies 
have in the past obtained profits at the 
expense of the investor in the operat- 
ing companies and its utility consum- 
ers are also regulated. The Act per- 
mits such intrasystem services to be 
performed for utilities under a holding 
company’s control only at cost and sub- 
ject only to such limitations as the 
Commission finds appropriate in the 
public interest and for the protection 
of investors and consumers. These 
are abuses pointed out in the Federal 
Trade Commission report to the Sen- 
ate. Section 11 of the Act (15 USCA 
§ 79k) provides that as soon as prac- 
ticable after January 1, 1938, the Com- 
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mission shall, after notice and hearing, 
direct that every registered holding 
company which does not become a true 
investment company shall, within a 
specified period, confine its interest to 
a “single integrated public utility sys- 
tem”; that they simplify their corpo- 
rate structure and distribute voting 
power equitably among their security 
holders. The purpose of this section 
is said to be to confine holding com- 
panies to their functions in the opera- 
tion of integrated properties, to end 
speculative ventures of high finance 
and forbid pyramiding structures and 
special mechanisms for disfranchising 
security holders of a voice in the man- 
agement of their investments. All or- 
ders of the Commission can be made 
only after opportunity for a hearing 
§ 20 (c), of the act, 15 USCA § 79t 
(c), and are subject to judicial review 
(§ 24 [15 USCA § 79x]). 

Whether the registration provisions 
of the Act are constitutional depends 
upon the power of Congress to require 
a public utility holding company en- 
gaged in interstate commerce, either 
directly or through its subsidiaries, to 
file information regarded by the Con- 
gress as important in the public inter- 
est for the protection of investors and 
consumers. 

The appellee argues that the Fed- 
eral power over interstate commerce 
and the mails is not limited to the pro- 
tection of the channels of interstate 
commerce from danger of obstruction 
but extends to the prevention of their 
use for a purpose or in a manner con- 
trary to sound public policy. Appellee 
also contends that the Federal power 
over interstate commerce and the mails 
is not abridged because the use of such 
21 P.U.R.(N.S.) 
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channels of intercourse is incidental 
or is not the major activity of the user. 

[1, 2] Congress has long exercised, 
and the courts have sustained, the Fed- 
eral power to prevent the facilities of 
interstate commerce and the mails 
from being used to accomplish ends 
inimical to the general welfare. This 
legislation is concerned with the pow- 
er of the Federal government to con- 
trol in the public interest the flow ot 
commerce and intercourse through 
these channels; but not to the extent 
that the government may impose a col- 
lateral obligation upon the person re- 
sponsible for the flow. The latter 
question depends upon the particular 
relationship of the obligation to, and 
its influence upon, that flow. Carter v. 
Carter Coal Co. (1936) 298 U. S. 238, 
80 L. ed. 1160, 56 S. Ct. 855; Board 
of Trade v. Olsen (1923) 262 U. S. 1, 
67 L. ed. 839, 43 S. Ct. 470; Stafford 
v. Wallace (1922) 258 U. S. 495, 66 
L. ed. 735, 42 S. Ct. 397, 23 A.L.R. 
229; United States v. Ferger (1919) 
250 U. S. 199, 63 L. ed. 936, 39 S. Ct. 
445. Such questions may arise when 
the validity of other portions of the 
Act is presented to a court, but are not 
here involved in the consideration of 
the registration provisions because 
these sections are directly confined to 
certain regulations of the use of the 
channels of interstate commerce and 
the use of the mail facilities. No hold- 
ing company need register unless it 
makes specified uses of the mails and 
instrumentalities of interstate com- 
merce. A holding company whose in- 
terests and business are predominantly 
intrastate need not register even though 
it makes use of the mails and the chan- 
nels of interstate commerce. 

[3,4] Congress has, within the 
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scope of the powers delegated to it 
by the Constitution, the same full pow- 
er in its domain that the states enjoy 
in their domain to employ such reg. 
ulatory devices as are deemed reasop- 
ably adapted to the public welfare 
Hamilton v. Kentucky Distilleries & 
W. Co. (1919) 251 U. S. 146, 156, 64 
L. ed. 194, 40 S. Ct. 106, 108. It has 
been referred to as “police power, for 
the benefit of the public within the field 
of interstate commerce.” Brooks y. 
United States, supra, at p. 436, of 267 
U.S. “We have frequently said that 
in the exercise of its control over inter- 
state commerce, the means employed 
by the Congress may have the qual- 
ity of police regulations.” Kentucky 
Whip & Collar Co. v. Illinois C. R. 
Co. (1937) 299 U. S. 334, 346, 81 L. 
ed. 270, 57 S. Ct. 277, 280. This po- 
lice power under the commerce clause 
was fully considered in the Lottery 
Case (Champion v. Ames [1903] ) 188 
U. S. 321, 47 L. ed. 492, 23 S. Ct. 
321, and it was decided that lottery 
tickets are subjects of interstate com- 
merce contrary to the argument that 
the prohibition or permission of lot- 
teries was a matter reserved to the 
states by the Tenth Amendment. Con- 
gress can prohibit the interstate trans- 
portation of live stock known to be in- 
fected with a contagious disease (Mis- 
souri, K. & T. R. Co. v. Haber [1898] 
169 U. S. 613, 42 L. ed. 878, 18 S. 
Ct. 488 ; Reid v. Colorado [1902] 187 
U. S. 137, 47 L. ed. 108, 23 S. Ct. 
92) ; provide requirements for inspec- 
tion and dipping of cattle which are 
likely to range across state lines 
(Thornton v. United States [1926] 
271 U. S. 414, 70 L. ed. 1013, 46S. 
Ct. 585) ; make it unlawful to ship in 
interstate commerce foods and drugs 
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unless they are unadulterated and prop- 
erly labeled (Pittsburgh Melting Co. 
vy. Totten [1918] 248 U.S. 1, 63 L. 
ed. 97, 39 S. Ct. 3; Weeks v. United 
States [1918] 245 U. S. 618, 62 L. 
ed. 513, 38 S. Ct. 219; McDermott v. 
Wisconsin [1913] 228 U. S. 115, 128, 
57 L. ed. 754, 33 S. Ct. 431, 47 
L.R.A.(N.S.) 984, Ann. Cas. 1915A, 
39). The White Slave Traffic Act 
(36 Stat. 825 [18 USCA § 397 et 
seq.]) was sustained even where 
no commercial vice was involved. 
Caminetti v. United States (1917) 
242 U. S. 470, 61 L. ed. 442, 37 S. 
Ct. 192, L.R.A.1917F, 502, Ann. Cas. 
1917B, 1168. So, too, the National 
Motor Vehicle Theft Act (41 Stat. 
324 [18 USCA § 408]), punish- 
ing the interstate transportation of 
stolen motor cars (Brooks v. United 
States [1925] 267 U. S. 432, 69 L. 
ed. 699, 45 S. Ct. 345, 37 A.L.R. 
1407) ; also the regulation and trans- 
portation of prison-made goods, Whit- 
field v. Ohio (1936) 297 U. S. 431, 80 
L. ed. 778, 56 S. Ct. 532. As said by 
the Supreme Court: 

“Congress can certainly regulate in- 
terstate commerce to the extent of for- 
bidding and punishing the use of such 
commerce as an agency to promote 
immorality, dishonesty, or the spread 
of any evil or harm to the people of 
other states from the state of origin.” 
Brooks v. United States, supra, at p. 
436 of 267 U. S. 


[5] Nor is the police power within 
the field of interstate commerce lim- 
ited to prohibiting the transportation 
or articles that are themselves harm- 
ful. The stolen motor car involved in 
the Brooks Case was not in itself dif- 
ferent from an automobile lawfully 
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acquired. There was nothing harmful 
or immoral about prison-made goods, 
governed by the Hawes-Cooper Act 
(49 USCA § 60), involved in Whit- 
field v. Ohio, supra, or in the oil reg- 
ulated by the Connally Act, 15 USCA 
§ 715 et seq. Griswold v. President, 82 
F, (2d) 922. In each of these statutes, 
as in the registration provisions of this 
Act, it was held, Congress conditioned 
particular uses of the channels of inter- 
state commerce upon certain safe- 
guards to prevent those uses from be- 
ing made the instruments of causing 
evil or harm in a state other than the 
state of origin, even though the arti- 
cles or communications transported 
might not be inherently harmful. The 
use of the channels of interstate com- 
merce, regulated by Congress, has been 
an essentially business or commercial 
use. The courts have never regarded 
the innocence or harmfulness of the 
mere physical movement of persons, 
goods, or communications as deter- 
minative of the limits of congressional 
power, so long as the activities regulat- 
ed were genuinely honest in character. 
The Securities Act of 1933 and the Se- 
curities Exchange Act of 1934 make 
it unlawful to use the mails or chan- 
nels of interstate commerce without 
complying with regulations prescribed 
by the Commission in respect of cer- 
tain transactions in securities. We 
held this a valid exercise of congres- 
sional power. Securities & Exchange 
Commission v. Jones (1935) 79 F. 
(2d) 617, reversed in (1936) 298 U. 
S. 1, 80 L. ed. 1015, 56 S. Ct. 654, on 
other grounds ; Coplin v. United States 
(1937) 88 F. (2d) 652; Securities 
& Exchange Commission v. Torr 
(1936) 15 F. Supp. 315, .reversed 
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(1937) 87 F. (2d) 446, on other 
grounds. 

In Kentucky Whip & Collar Co. v. 
Illinois C. R. Co. supra, at p. 347 of 
299 U. S. the court said: “And, while 
the power to regulate interstate com- 
merce resides in the Congress, which 
must determine its own policy, the Con- 
gress may shape that policy in the 
light of the fact that the transporta- 
tion in interstate commerce, if permit- 
ted, would aid in the frustration of 
valid state laws for the protection of 
persons and property.” 

[6] Even when regulating activities 
not in interstate commerce but which 
directly affect such commerce, the Fed- 
eral power may be exercised to control 
innocent as well as harmful transac- 
tions so as to insure that the innocent 
shall not be perverted into the perni- 
cious. Stafford v. Wallace (1922) 
258 U. S. 495, 66 L. ed. 735, 42 S. Ct. 
397, 23 A.L.R. 229. 

Congress cannot, of course, exercise 
the commerce and mail powers to meet 
evils which are not spread or perpetu- 
ated by the use of the channels of in- 
terstate commerce or the mails. Ham- 
mer v. Dagenhart (1918) 247 U. S. 
251, 62 L. ed. 1101, 38 S. Ct. 529, 3 
A.L.R. 649, Ann. Cas. 1918E, 724. 

[7] The power of Congress over the 
mails is not limited to the protection 
of facilities of the mails. It may be 
exercised to prevent the use of the 
mails for purposes which it deems ob- 
jectionable to sound public policy. This 
power probably may be regarded as 
even more comprehensive than that ex- 
ercised over interstate commerce, for 
the government’s interest in the mails 
is proprietary as well as regulatory. 
Stephenson v. Binford (1932) 287 U. 
S. 251, 77 L. ed. 288, P.U.R.1933A, 


440, 53 S. Ct. 181, 87 A.L.R. 72}. 
Ellis v. United States (1907) 206 v. 
S. 246, 51 L. ed. 1047, 27 S. Ct. 609 
11 Ann. Cas. 589; cf. Atkin y. Kan. 
sas (1903) 191 U. S. 207, 48 L. 
148, 24 S. Ct. 124. 

The use of the mails has been denied 
to those engaged in a fraudulent 
scheme (Public Clearing House y, 
Coyne [1904] 194 U. S. 497, 48 1. 
ed. 1092, 24 S. Ct. 789; Ex parte 
Jackson [1878] 96 U. S. 727, 24L, 
ed. 877) ; it has been denied for mail. 
ing obscene matters (Grimm v. Unit. 
ed States [1895] 156 U. S. 604, 39 
L. ed. 550, 15 S. Ct. 470) ; Congress 
may cause newspapers or periodicals 
to make regular statements of owner- 
ship and extent of their circulation for 
the use of the mails (Lewis Pub. Co. 
v. Morgan [1913] 229 U. S. 288, 57 
L. ed. 1190, 33 S. Ct. 867) : “it must 
be left to Congress, in the exercise of a 
sound discretion, to determine in what 
manner it will exercise the power it 
undoubtedly possesses.” Re Rapier 
(1892) 143 U. S. 110, 134, 36 L. ed. 
93, 12 S. Ce. 374: 

In considering the particular provi- 
sions of § 4 (a) of the Act (15 USC 
A § 79d (a), and the nature of the 
transactions there subjected to regu- 
lation, it becomes evident that the evils 
which the Congress sought to meet 
are made possible and are spread by 
the use of the Federal channels of 
commerce. In respect of the sale of 
securities, the harm reached by the Act 
is to investors. 

[8] Holding companies are not im- 
mune from Federal statutes regarding 
the use of the mails and instrumentali- 
ties of interstate commerce merely be- 
cause some or even a major part of 
their activities or the activities of their 
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local subsidiary operating companies 
may be intrastate. No constitutional 
doctrine limits the Federal power over 
the mails and channels of commerce 
to the enactment of statutes which ap- 
ply only to persons whose principal 
business is carried on in interstate com- 
merce or by the use of the mails. 
[9-12] Section 4 (a) (1) of the 
Act, 15 USCA § 79d (a) (1), pro- 
vides that it shall be unlawful for non- 
registered holding companies “‘to sell, 
transport, transmit, or distribute, or 
own or operate any utility assets for 
the transportation, transmission, or 
distribution of, natural or manufac- 
tured gas or electric energy in inter- 
state commerce.” Congress has para- 
mount authority to regulate the trans- 
mission or sale for transmission of gas 
and electric energy across state bor- 
ders. Utah Power & Light Co. v. 
Pfost (1932) 286 U. S. 165, 182, 76 
L. ed. 1038, 52 S. Ct. 548, 552; 
Pennsylvania Gas Co. v. Public Service 
Commission, 252 U. S. 23, 29, 64 L. 
ed. 434, P.U.R.1920E, 18, 40 S. Ct. 
279. A sale of gas or electric energy 
isa sale in interstate commerce wheth- 
er title passes at the state border ( Peo- 
ples Nat. Gas Co. v. Pennsylvania 
Pub. Service Commission, 270 U. S. 
550, 70 L. ed. 726, P.U.R.1926D, 
187, 46 S. Ct. 371) or in the 
state of destination (State Tax Com- 
mission v. Interstate Nat. Gas Co. 
[1931] 284 U. S. 41, 76 L. ed. 156, 
52 S. Ct. 62). From the stipulation 
it is clear that the appellants were en- 
gaged in interstate commerce in their 
transmission and sale across state lines 
of electric energy and gas, and con- 
gressional regulation of such interstate 
business is in no way dependent upon 
the relative amounts of interstate or 
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intrastate business done. Public Util- 
ities Commission v. Attleboro Steam 
& Electric Co. 273 U. S. 83, 71 L. ed. 
549, P.U.R.1927B, 348, 47 S. Ct. 294. 
So, too, the power of Congress can- 
not be circumvented by the creation of 
a corporation which, while not techni- 
cally itself in interstate commerce, con- 
trols the instruments of that com- 
merce. Northern Securities Co. v. 
United States (1904) 193 U. S. 197, 
48 L. ed. 679, 24 S. Ct. 436. The 
Federal government need not suffer 
the continuance or permit the develop- 
ment of financial superstructures upon 
instrumentalities of interstate com- 
merce which impair, or tend to im- 
pair, their credit or their effectiveness 
to serve both the investing and con- 
suming public. Cf. New York Cen- 
tral Securities Corp. v. United States 
(1932) 287 U. S. 12, 77 L. ed. 138, 
53 S. Ct. 45; Federal Trade Commis- 
sion v. Western Meat Co. (1926) 272 
U.S. 554, 71 L. ed. 405, 47 S. Ct. 175. 
Therefore, if a holding company ob- 
structs the conduct of interstate com- 
merce in contravention of policies 
which Congress deems vital to the 
public interest, the offense is not miti- 
gated by a showing that it also ob- 
structs a larger amount of intrastate 
commerce. This registration require- 
ment involves only the right of the 
government to demand that a holding 
company which itself, or through a sub- 
sidiary company under it, controls, 
sells, or transmits electric energy or 
gas in interstate commerce, shall in- 
form the Commission of its activities 
and its interests. 

[13-15] By § 4 (a) (2) of the 
Act, 15 USCA § 79d (a) (2), after 
December 1, 1935, a nonregistered 
utility company may not lawfully use 
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the mails or instrumentalities of inter- 
state commerce “to negotiate, enter 
into, or take any step in the perform- 
ance of, any service, sales, or construc- 
tion contract undertaking to perform 
services or construction work for, or 
sell goods to, any public utility com- 
pany or holding company.” This re- 
quires holding companies whose ac- 
tivities are not confined to a single 
state to register if they use the mails 
or channels of interstate commerce to 
make or perform services, sales or con- 
struction contracts with either operat- 
ing or holding companies. Undoubt- 
edly service fees paid by local utilities 
are charged to operating costs by the 
utilities and are reflected as they should 
be, when legitimate and commensu- 
rate with the services rendered, in the 
rates charged to the public. Construc- 
tion fees are charged either to main- 
tenance or capital account and are re- 


flected in the base rate or in operating 


costs. When the holding company 
dictates the terms upon which it will 
perform these services for its own op- 
erating companies, the latter has nei- 
ther the power nor the incentive to seek 
the services of a possible lower bidder. 
The discussions in Congress *® show its 
intent on this subject. Moreover, the 
Federal Trade Commission in its in- 
vestigation found that the national 
public interest may be adversely af- 
fected when holding companies and 
their subsidiaries enter into these serv- 
ice contracts in the absence of arm’s 
length bargaining and without the re- 
straint of independent competition. 
The suggestion that the power of the 
Federal government over interstate 





2 Hearings before the Committee on Inter- 
state Commerce, U. S. Senate, 74th Congress, 
First Session on Senate 1725, 868. 


commerce is limited to the regulation 
of trade in or the movement of tangi- 
ble commodities which are the subject 
of barter and sale has been repudiated, 
Associated Press v. National Labor 
Relations Board (1937) 301 U. s. 
103, 81 L. ed. 953, 57 S. Ct. 650: 
International Text Book Co. v. Pigg 
(1910) 217 U. S. 91, 107, 54 L. ed, 
678, 30 S. Ct. 481, 27 L.R.A.(N.S.) 
493, 18 Ann. Cas. 1103; International 
Text Book Co. v. Peterson (1910) 
218 U. S. 664, 54 L. ed. 1201, 31S, 
Ct. 225. 

There has been formed for such 
service the Ebasco and American Gas 
for the subsidiary companies of the 
Electric Bond and Share, and these 
are not any the less engaged in inter- 
state commerce than the correspond- 
ing courses of instruction conducted 
by the International Text Book Com- 
pany or the Clearing House of News 
conducted by the Associated Press. 

But, like the other evils or misuses 
pointed out in the mail fraud and pris- 
on goods cases, Congress may not have 
the power to eradicate these evils, but 
it does have the power to stop the 
spread of such evils through the chan- 
nels of commerce which are subject to 
its control. Scrutiny and probing of 
intercorporate relationships in the util- 
ity field are not beyond the legitimate 
powers of government acting within 
its designated jurisdiction. Since 
Congress was satisfied from reports to 
it that by performance of these serv- 
ices for utility holding companies the 
Federal channels of commerce had 
been abused by improvident contracts, 
there is no authority which denies the 
Federal power specifically to provide 
that the future channels of intercourse 
should not be utilized in any manner 
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detrimental to the public generally. 
The primary purpose of this regula- 
tory enactment is not to punish abuse 
but to prevent its occurrence. Regis- 
tration therefore becomes a protective 
requirement. 

[16] By § 4 (a) (3) of the Act, 
15 USCA § 79d (a) (3), a nonreg- 
istered utility holding company may 
not distribute or make any public offer- 
ing for sale or exchange of any securi- 
ty of such holding company or affiliate 
of such holding company, any public 
utility company, or any holding com- 
pany, by the use of the mails or any 
means of instrumentality of interstate 
commerce, or to sell any such security 
having reason to believe that such se- 
curity, by the use of the mails or any 
means of instrumentality of interstate 
commerce, will be distributed or made 
the subject of a public offering. Reg- 
istration will make available to the 
Commission pertinent information 
regarding the business and activities 
before making a public offering 
through the channels of interstate 
commerce of the holding company’s 
own securities or those of any of its 
subsidiaries. Unregulated public dis- 
tribution of securities by utility hold- 
ing companies through the mails and 
channels of interstate commerce has 
been found to cause widespread disas- 
ter to investors throughout the coun- 
try. Excessive capitalization repre- 
sented by such securities has been an 
obstacle to rate reductions. Holding 
companies have offered to the public 
not only their own securities but those 
of their subsidiaries, and such public 
holding companies’ securities are the 
very essence of the holding companies’ 
business, as the court below found. 

If Congress has the power to com- 
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pel a holding company to register when 
it makes a public offering of securities 
through the mail or interstate chan- 
nels, it also has the power to compel 
a holding company to register if it 
sells a security having reason to be- 
lieve that such security by the use of 
the mails or other means or instru- 
mentality of interstate commerce will 
be distributed or made the subject of 
a public offering. The registration re- 
quirements here are similar to the re- 
quirements for registration of securi- 
ties under the Securities Act of 1933 
as amended in 1934 (15 USCA § Wa 
et seq.). 

[17] By § 4 (a) (4) of the Act, 
15 USCA § 79d (a) (4), a nonregis- 
tered company is forbidden the use of 
the mails or any instrumentality of in- 
terstate commerce, to acquire or nego- 
tiate for the acquisition of any secu- 
rity or utility assets of any subsidiary 
company or affiliate of such holding 
company, any public utility company, 
or any holding company. Acquisi- 
tion of utility securities and assets 
forms the basis of utility holding com- 
pany finance. The proceeds of pub- 
lic offerings are used to finance these 
companies. Dangerous _ securities 
flow from unsound and unwise acqui- 
sitions. In this connection, such ac- 
quisitions result in write-ups which 
lead to the issuance of securities upon 
the basis of fictitious and unsound as- 
set values having no fair relation to 
the sums invested or the earning ca- 
pacity of the properties. It is by this 
section intended to regulate such evils. 
Effective security regulation becomes 
impossible when the acquisitions to 
be financed have already been consum- 
mated. To acquire and hold together 
under common control various utility 
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properties and securities is one of the 
very reasons for a holding company’s 
existence. This purpose is possible 
and can be financed only if the hold- 
ing company is able to issue and sell 
through the mails and in interstate 
commerce its own securities to the 
public, thereby securing the funds 
with which to acquire the properties. 
When they can acquire utility assets 
and securities at prices extravagantly 
higher than those justified by the earn- 
ing capacity of the acquired proper- 
ties, the holding company’s own se- 
curities cannot be sound and the in- 
vestors are injured. So, too, the in- 
terests of the consumers are at stake. 
Unsound acquisitions on the part of 
a holding company are detrimental to 
the industry. The need of regulation 
of such activities has been found to 
exist by Congress and it is within the 
power of Congress to regulate these 
channels to guard against and expose 
financial abuses which bring ruina- 
tion to many. 

[18] By § 4 (a) (6) of the Act, 
15 USCA § 79d (a) (6), an un- 
registered holding company may not 
lawfully own, control, or hold with 
power to vote, any security of any 
subsidiary company thereof that does 
any of the acts enumerated in para- 
graphs 1 to 5, inclusive, of this subsec- 
tion, 15 USCA § 79d (a) (1-5). 
A 10 per cent stock ownership creates 
a presumption of control. The Act 
provides, § 2 (a) (8), 15 USCA 
§ 79b (a) (8), that the Commission 
upon application shall declare a com- 
pany not to be a subsidiary company if 
it finds that it in fact is not controlled 
by the holding company. By § 2 (a) 
(7), 15 USCA § 79b (a) (7), any 
company that is prima facie a holding 


company under the Act can rebut the 
presumption by showing that in fact jt 
does not control subsidiary utility com. 
panies. The presumption provided for 
is neither arbitrary nor unreasonable 
as Congress could find upon the report 
of the Federal Trade Commission! 
Practical control is often exercised 
and retained through the Ownership 
by those who are already in manageri- 
al control of a substantial minority of 
the voting power. The majority stock 
is not necessary for control. United 
States v. Union P. R. Co. (1912) 226 
U. S. 61, 95, 57 L. ed. 124, 33 S.C 
53. 

[19] By § 4 (a) (6) of the Act, 
15 USCA § 79d (a) (6), Congress 
has not attempted to disregard the cor- 
porate entity of any corporation. The 
provisions of the Act which regulate 
the relations between the holding com- 
pany and its subsidiary take into full 
account the existence, separation, and 
protection of such entities. Congress 
has found that in certain situations the 
proper regulation of interstate com- 
merce and postal activities of the sub- 
sidiary requires the regulation of the 
controlling company. “It is with the 
system that the law must deal, not with 
its elements.” Southern Pacific Ter- 
minal Co. v. Interstate Commerce 
Commission (1911) 219 U. S. 498, 
523, 55 L. ed. 310, 31 S. Ct. 279, 286. 

Congress has heretofore attempted 
to meet the evils of the holding com- 
pany’s device by appropriate legisla- 
tion. The Emergency Railroad Trans- 
portation Act 1933 (48 Stat. 217, 
§ 202), 49 USCA § 5 (4-17) pro- 
vides for the regulation of railroad 
holding companies; the Banking Act 





370th Congress, First Session, Senate Docu- 
ment 92, par. 72-a, p. 143. 
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of 1933 (48 Stat. 186, § 19, as amend- 
ed, 12 USCA § 61) provides for ex- 
tensive regulation of bank holding 
companies. The validity of these reg- 
ulations depends upon the effect which 
a holding company has upon its sub- 
sidiary companies and acts of its sub- 
sidiary companies which are them- 
selves within the scope of the con- 
eressional power. United States v. 
Reading Co. (1912) 226 U. S. 324, 
57 L. ed. 243, 33 S. Ct. 90; Northern 
Securities Co. v. United States (1904) 
193 U. S. 197, 48 L. ed. 679, 24 S. Ct. 
436. These powers cannot be defeat- 
ed by legal subterfuges. So § 4 (a) 
(6) of the Act, 15 USCA § 79d (a) 
(6), is necessary to deal with econom- 
ic actualities and to prevent the cir- 
cumvention of the will of Congress 
within its appointed sphere of control 
over interstate commerce. Northern 


Securities Co. v. United States, supra. 


[20, 21] Appellants contend that 
the registration provisions of the Act 
violate the due process clause of the 
Fifth Amendment. Holding compa- 
nies’ managements of necessity have 
dual and often inconsistent obliga- 
tions toward their own and their sub- 
sidiaries’ security holders. Such leg- 
islation covering holding companies in 
the banking field and the railroad field 
has been pointed out. Taxation heavy 
enough to discourage or break up mul- 
tiplication of units under common cor- 
porate control has been sustained. 
Fox v. Standard Oil Co. (1935) 294 
U. S. 87, 79 L. ed. 780, 55 S. Ct. 333. 
Holding companies controlling elec- 
tric and gas companies which are local 
monopolies not subject to the normal 
restraints of competition may readily 
and reasonably be distinguished from 
other holding companies. But a dis- 
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tinction in legislation is not arbitrary 
“if any state of facts reasonably can 
be conceived that would sustain it, the 
existence of that state of facts at the 
time the law was enacted must be as- 
sumed.” Lindsley v. Natural Carbon- 
ic Gas Co. (1911) 220 U. S. 61, 78, 
55 L. ed. 369, 31 S. Ct. 337, 340, Ann. 
Cas. 1912C, 160. It is unnecessary 
that the legislative authority exerted 
in the proper field embrace all the evils 
within its reach. The Constitution 
permits cautious advance, step by step, 
in dealing with the evils which are 
exhibited in the activities within the 
range of the legislative power. Na- 
tional Labor Relations Board v. 
Jones & Laughlin Steel Corp. (1937) 
301 U. S. 1, 11, 46, 81 L. ed. 893, 57 
S. Ct. 615, 617, 628, 108 A.L.R. 1352. 
The contention regarding denial of 
due process in registration provisions 
rests upon the claim that some of the 
exemptions for holding companies 
provided in § 3 (a) of the Act, 15 
USCA § 79c (a), are arbitrary. But, 
as we have pointed out, each exemp- 
tion has a very real and practical ba- 
sis and evidences the desire of Con- 
gress not to exert its power over the 
mails and channels of interstate com- 
merce beyond what seems to be essen- 
tial in the national public interest. 
[22, 23] It is also contended that 
the registration provisions involve an 
unconstitutional delegation of power. 
It is suggested that the power given 
the Commission under § 2 (a) (7) 
of the Act, 15 USCA § 79b (a) (7), 
to relieve a holding company from 
a prima facie presumption of control 
which springs from a specified per- 
centage of stock ownership, is an un- 
constitutional delegation of power. 
The provision directs the Commission, 
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after a notice and hearing, to de- 
clare a company not to be a holding 
company if it finds that it does not 
exercise such control or controlling 
influence over operating utility com- 
panies as to make it necessary to be 
treated as a holding company or con- 
trolling company in order to protect 
the public or investors or consumers 
from the evils at which the Act is di- 
rected. Congress found it impracti- 
cable to put upon the Commission the 
burden of making a specific determi- 
nation of control for each and every 
holding company before that company 
could be deemed a holding company 
and required to register. Congress 
elected the element of stock owner- 
ship, a factor most usually indicative 
of control, as prima facie evidence of 
control. The burden of proof, which 
is cast upon the utility company to 
prove otherwise, is not onerous. Ju- 


dicial review is provided to guard 
against any arbitrary action on the 
part of the Commission and to afford 
a remedy should the Commission’s 
finding be not supported by substan- 


tial evidence. Section 24 (a) of the 
Act, 15 USCA § 79x (a). 

Congress has promulgated a series 
of laws regulating the financial activi- 
ties of utility holding companies with- 
in the scope of the Federal power to 
assure their being conducted in ac- 
cordance with definite standards pre- 
scribed by it. To facilitate the appli- 
cation of these standards, Congress 
has directed their administration by 
an administrative commission. The 
standards of the Act are sufficiently 
specific and definite and should be up- 
held. New York Central Securities 
Corp. v. United States (1932) 287 U. 
S. 12, :77 L. ed. 138, 53S. Ce. 45; 
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Federal Radio Commission vy. Nelson 
Bros. Bond & Mortg. Co. 289 U, s. 
266, 77 L. ed. 1166, P.U.R.1933D, 
465, 53 S. Ct. 627. 

[24, 25] The registration provi- 
sions of this Act are separable from 
the remainder of the Act. There is a 
presumption of separability raised by 
§ 32 of the Act, 15 USCA § 792-6, 
Although § 32 is not a command by 
Congress that valid fragments must 
be preserved if the warp and woof are 
torn away, Dorchy v. Kansas (1924) 
264 U. S. 286, 290, 68 L. ed. 686, 44 
S. Ct. 323, 324, yet it creates a pre- 
sumption that the Congress would 
have been satisfied with what remained 
if parts were invalid. Carter v. Car- 
ter Coal Co. (1936) 298 U. S. 238, 
334, 80 L. ed. 1160, 56 S. Ct. 855, 
883; Champlin Refining Co. v. Cor- 
poration Commission (1932) 286 U. 
S. 210, 235, 76 L. ed. 1062, 52 S. 
Ct. 559, 564, 86 A.L.R. 403. The 
provisions of the Act designed for 
control by informatory methods con- 
stitutes a functional integrated whole 
which is susceptible of enforcement 
without regard to any other sections 
of the Act and there is no reason in- 
herent in the statute itself why the reg- 
istration provisions cannot be applied 
standing alone. Therefore, we hold 
§ 4 (a) and § 5 of the Act, 15 USCA 
$§ 79d (a), 79e, to be constitutional 
and separable. 

[26] The cross-bill of necessity is 
closely connected with the considera- 
tion of the separability question. 
Holding, as we do, that the registra- 
tion provisions are separable from the 
control provisions, the cross-bill was 
properly dismissed. The cross-bill 
seeks an adjudication on all sections of 
the Act applicable only to registered 
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holding companies, and the appellants 
have not registered. Such an adjudi- 
cation would amount to an advisory 
opinion on a mythical state of facts. 

The cross-bill seeks first an injunc- 
tion restraining the enforcement of 
the Act, and, second, a declaratory 
judgment that it is void and unconsti- 
tutional in its entirety. The cross- 
bill is concerned only with the provi- 
sions of the Act which deal with reg- 
istered holding companies since the 
bill and answer provide ample oppor- 
tunity to decide the issues presented 
by 4(a) and § 5, the registration sec- 
tions. As appellants have not regis- 
tered, the cross-bill seeks an advisory 
opinion as to their rights and duties 
under the Act if and when they regis- 
ter. This merely poses a variety of 
hypothetical controversies which 
might arise if the appellants would 
give up their status as nonregistered 
holding companies, and if, thereafter, 
they so conduct their affairs as to come 
into contact with one or more provi- 
sions of the Act and if the appellees 
thereafter should attempt to enforce 
such provision or provisions of the 
Act against them. Until they actual- 
ly become registered companies and 
until they contemplate a particular 
course of conduct which is proscribed 
by the provisions of the Act applicable 
to them, the appellants can present no 
controversy to the court on any pro- 
vision of the Act. No matter what 
their grievance against Congress may 
be, the appellants have no controversy 
with the Commission or any individu- 
al cross-defendant over these provi- 
sions of the statute which deal with 
registered companies. 

There is no actual controversy pre- 
sented such as is required by the De- 
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claratory Judgment Act (Jud. Code 
§ 274d, 28 USCA § 400), and it does 
not apply. Aetna Life Insurance Co. 
v. Haworth (1937) 300 U. S. 227, 81 
L. ed. 617, 57 S. Ct. 461, 108 A.L.R. 
1000; Ashwander v. Tennessee Val- 
ley Authority (1936) 297 U. S. 288, 
80 L. ed. 688, 56 S. Ct. 466; United 
States v. West Virginia (1935) 295 
U. S. 463, 475, 79 L. ed. 1546, 55 S. 
Ct. 789, 793. 

[27] The appellants have no right 
to an injunction since they show no 
threats to enforce the provisions of 
the Act dealing with registered com- 
panies. Spielman Motor Sales Co. 
v. Dodge (1935) 295 U. S. 89, 79 L. 
ed. 1322, 55 S. Ct. 678; Massachusetts 
v. Mellon (1923) 262 U. S. 447, 67 
L. ed. 1078, 43 S. Ct. 597; Ex parte 
LaPrade (1933) 289 U. S. 444, 77 
L. ed. 1311, 53 S. Ct. 682. 

[28] Mere allegations of irrepa- 
rable injury will not suffice to warrant 
an injunction. Facts must appear on 
which the allegation is predicated in 
order that the court may be satisfied 
of the nature of the injury. Argu- 
mentative allegations or inferences 
from facts are insufficient. Milliken 
v. Stone (1927) 16 F. (2d) 981, 984. 

Decree affirmed. 


L. Hand, Circuit Judge, concurring 
in opinion. 


Swan, Circuit Judge, concurring in 
result. 


L. Hanp, Circuit Judge (concur- 
ring): It seems to be doubtful 
whether §§ 4 and 5 of the Act 
(15 USCA §§ 79d, 79e) could stand 
alone if all the rest of the statute 
were stripped away; I do not say 

21 P.U.R.(N.S.)} 





UNITED STATES CIRCUIT COURT OF APPEALS 


that they could not, but I prefer what 
seems to me a safer ground on which 
to affirm a decree. Sections 6 and 
7 (15 USCA §§ 798, 79g) lay out 
a system of control over the issu- 
ance and sale of securities; §§ 9 and 
10 (15 USCA 8§ 79i, 79}), over their 
acquisition. I am by no means sure 
that all parts of these sections are val- 
id; for example, those which forbid 
the use of other means (“or other- 
wise”), than the mails and interstate 
commerce; again, some of the regu- 
latory discretions vested in the Com- 
mission. But when all these doubt- 
ful provisions are deleted, a workable 
system of controls would still be left, 
which § 5 would implement. Section 
4 is not merely a sanction in terrorem, 
to procure obedience to this system; 
the controls may be read as conditions 
upon the exercise of the activities 
which the section specifies. This is 
plainly true as to subdivisions 3 and 
4; and the relation between the con- 
trols of §§ 6, 7, 9, and 10 and sub- 
division 1 is direct enough. The secu- 


rities issued or acquired by a holding 
company or a subsidiary which it con. 
trols, may certainly have an effect up. 
on the service rendered, and especially 
upon the rates. Indeed, it is held in 
many quarters that an effective regu- 
lation of rates is impossible without 
some control over the issuance and ac- 
quisition of securities. The relation 
between those activities and “servicing 
contracts” proscribed by subdivision 
2 is indeed less direct ; undoubtedly the 
subdivision relates principally to § 13 
(15 USCA § 79m), but it seems to 
me that there is more than a fanciful 
relation between the credit of a com- 
pany—as represented by its securities 
held or issued—and the services which 
it renders to another utility company. 
The pressure to exact exorbitant 
terms will depend in some measure 
upon that credit; so, too, its ability to 
perform and the character of the per- 
formance. Therefore even though 
§ 13 were void, which I do not sug- 
gest, I should say that subdivision 2 
might stand. 
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Public Service Commission 


The Mountain aoe Telephone & 
Telegraph Company 


[Case No. 1479.] 


Rates, § 198 — Interstate company — Necessity of segregation. 
1. Segregations of property, revenues, and expenses of an interstate tele- 
phone company must be made in fixing intrastate rates in order that the 
result will reflect the operations of the company only in the state, p. 320. 


21 P.U.R.(N.S.) 


318 





PUBLIC SERVICE COM. v. THE MOUNTAIN STATES T. & T. CO. 


Apportionment, § 7 — Telephone utility — Station-to-station method. 
2. Separations of property, revenues, and expenses of an interstate tele- 
phone company for the purpose of establishing intrastate rates within the 
state were based on the station-to-station method, p. 320. 

Rates, § 124 — Factors considered — Service requirements — Value of service —~ 

Return. 

3. Termination of a telephone rate proceeding in order to arrive at a settle- 
ment of the entire controversy, by eliminating discrimination between sim- 
ilar exchanges and by effecting an adjustment of rates charged within the 
state, was eifected by consideration of the public’s requirement for telephone 
service and the value of the service to the users, as well as the returns the 
company might expect as proper remuneration for furnishing adequate and 
dependable service to the public, p. 321. 


§ 538 — Statewide telephone company. 
4. A statewide classification of telephone exchanges and appropriate sched- 
ules of rates and charges were approved in order to eliminate discriminations 
existing between various exchanges by equalizing charges through reduction 
of various rates found by the Commission to be discriminatory or excessive, 
p. 322. 
§ 558 — Telephones — Hand sets. 
5. A telephone company was required to eliminate an additional charge for 
hand-set telephones, p. 322. 
[November 2, 1937.] 

Ca by Commission alleging certain discriminations 

in rates charged by a telephong company and alleging that 
certain expenses are excessive and that the company ts earning 

an excessive return; rate reductions ordered. 


¥ 


APPEARANCES: John D. Rice, for 
the Public Service Commission of 
Utah; Reva Beck Bosone, for the 
State Tax Commission of Utah; Her- 
bert B. Maw, for the city of Logan; 
E, S. Chambers, for Logan Chamber 
of Commerce; E. L. Brock, W. Q. 
Van Cott, and Milton Smith for the 
Mountain States Telephone and Tele- 
graph Company. 


By the Commission: On Septem- 
ber 23, 1933, the Commission, on its 
own motion, served upon the defend- 
ant company a formal complaint al- 
leging that certain discriminations ex- 
isted in the rates charged by the de- 
fendant in the exchanges of Utah; 
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that certain expenses of the company 
were excessive and that the defendant 
was earning a return in the state of 
Utah in excess of a fair return on its 
property used in furnishing service to 
the public. 

On October 5, 1933, the defendant 
filed with the Commission its answer 
containing a general denial of the al- 
legations contained in the complaint of 
the Commission. 

Upon the issues thus joined the 
Commission undertook to hear testi- 
mony on the statewide value, revenues, 
and expenses of the defendant in 
Utah. The first hearing in the case 
was held at Logan, Utah, commencing 
on November 21, 1933. At this hear- 
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ing the defendant commenced the in- 
troduction of testimony concerning its 
statewide operations and in addition 
introduced certain testimony dealing 
specifically with its operations in the 
Logan and Provo exchanges. A con- 
tinuance of the hearings was requested 
and granted in order to permit the 
defendant to make an inventory of all 
of its property in the state and to ap- 
praise that property on a reproduction 
cost basis and to prepare other tes- 
timony ; also to permit the state to ex- 
amine the records of the defendant in 
Denver as well as such records as had 
been requested by the Commission and 
furnished by the defendant. 

[1,2] The defendant company is 
engaged in furnishing a general tele- 
phone service to the public in the states 
of Arizona, Colorado, Montana, Ida- 
ho, New Mexico, Wyoming, Utah, 
and El Paso county, Texas. Because 
of the company’s rendering service in 
states other than Utah, it was neces- 
sary in the preparation of the testi- 
mony presented in this case for both 
the defendant’s and the Commission’s 
representatives to make segregations 
of property, revenues, and expenses in 
order that the results would reflect the 
operations of the defendant only in the 
state of Utah. Such separations were 
made in accordance with the mandates 
of the Supreme Court of the United 
States in the case of Smith v. Illinois 
Bell Teleph. Co. (1930) 282 U. S. 
133, 75 L. ed. 255, P.U.R.1931A, 1, 
51S. Ct. 65. The separations made in 
this case are based on what is some- 
times known as the station-to-station 
method of separation. 

The Commission employed a recog- 
nized valuation engineer from Los 
Angeles, California, and had the serv- 
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ices of accountants from Salt Lake 
City as well as the services of the 
Commission’s staff to assist in the de. 
velopment of the case. With the aid 
of these qualified persons the Com. 
mission examined the books and prop. 
erties, and reviewed all the evidence 
given by the defendant, and all wit. 
nesses were thoroughly  cross-ex. 
amined. The Commission’s account- 
ants made a trip to Denver, examined 
the original records of the defendant 
as well as all the material and exhibits 
submitted in the case. During the 
course of the investigation, the wit- 
nesses for the defendant and the wit- 
nesses for the state introduced testi- 
mony concerning the value of the 
defendant’s property, its revenues and 
expenses for the state of Utah, the 
depreciation methods employed by the 
defendant as well as the reasonableness 
of the rates used in determining depre- 
ciation expense, the pension plan and 
the reasonableness of the pension ex- 
pense, the history of the defendant 
company from its inception and par- 
ticularly with reference to the acquisi- 
tion of the telephone properties used 
in furnishing service in the state of 
Utah, the system of accounts pre 
scribed by the Interstate Commerce 
Commission and its successor, the 
Federal Communications Commission, 
the financial history showing the cor- 
porate structure, and also the divi- 
dends paid and such other matters 
pertaining to the company’s opefa- 
tions, past and present, as wert 
thought to indicate the value of the 
properties or to affect the rates and 
practices of the defendant in render- 
ing telephone service to the patrons of 
the defendant in Utah. 

In the consideration of the value of 
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the company’s properties in Utah evi- 
dence was introduced by the defendant 
concerning the reproduction cost with 
various amounts deducted for depre- 
ciation as of the date of the inquiry, 
the value of the properties as shown 
on the books of the company, and the 
value of the stocks apportioned to 
Utah. In addition to the evidence so 
submitted the state’s witnesses criti- 
cized the company’s evidence and 
submitted figures intended to show the 
value of the properties, which figures 
were arrived at by determining the de- 
preciated book costs and by the use 
of various methods which have been 
suggested by economists and other 
Commissions, and also much evidence 
relative to the company’s operating 
expense. The preparation of the tes- 
timony referred to has resulted in a 
most thorough and complete investi- 
gation of the operations, rates, and 
practices of the defendant company in 
the state of Utah. The record is 
voluminous, consisting of many 
thousands of pages of testimony, and 
the hearings have extended over a 
period of approximately three years. 
The hearing and analysis of the testi- 
mony in this case would normally re- 
quire a great part of the attention of a 
Commission for a considerable period 
of time. 

This Commission was not in office 
during the hearings and therefore the 
burden of the analysis has been much 
greater than would otherwise have 
been the case, but the main purpose 
of the Commission, since the present 
members took office shortly after the 
adjournment of the 1937 session of the 
legislature, has been to terminate what 
to date has been a lengthy and expen- 
Sivé controversy and to secure for 
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telephone users of the state all possible 
resulting benefits. 

After exhaustive examination and 
analysis of the evidence produced at 
the hearings and of the company’s 
operations in the state, it appears that 
the evidence taken in the case justifies 
the Commission in the belief that the 
public requires the service which this 
company is equipped to render, that 
such service to be satisfactory must 
be efficient and of the most modern 
type, that the best interests of the 
public require the rates and practices 
of the company be not excessive and 
nondiscriminatory, and that the reduc- 
tion in revenues resulting from such 
adjustments as seem advisable in the 
public interest can well be sustained by 
the company without interfering with 
the efficiency of the service or unduly 
reducing the company’s earnings in 
Utah. 

While rate adjustments might not 
have been justified in the immediate 
past so far as the earnings accruing 
to the company are concerned, the 
Commission considers that, having in 
mind the predepression operations of 
the company and with the return of 
better business and the increasing use 
of telephone service it is reasonable 
to expect that the revenues of the de- 
fendant will increase in the future. 
The Commission is not unmindful of 
the fact that taxes, wages, and other 
costs of operation are increasing. 

[3] During the course of the pro- 
ceeding some of the points in contro- 
versy have been satisfied by the de- 
fendant, with resulting benefits to the 
telephone users, leaving the major is- 
sues for determination by the Com- 
mission at this time. The Commission 

21 P.U.R.(N.S.) 





UTAH PUBLIC SERVICE COMMISSION 


is convinced that these remaining is- 
sues should be promptly disposed of 
without further expensive litigation. 
To this end the Commission has 
adopted the procedure followed by the 
Federal Communications Commission 
of the United States Government in 
obtaining rate reductions for long- 
distance service from the American 
Telephone and Telegraph Company. 
This method contemplates that the 
Commission and the company con- 
sider the public’s requirement for 
telephone service and the value of the 
service to the users, as well as the re- 
turns the company might expect as 
proper remuneration for furnishing 
adequate and dependable telephone 
service to the public. Accordingly, 
after having made a thorough study 
of the record and files pertaining to 
the case, the Commission for some 
time has been negotiating with repre- 
sentatives of the company in an effort 
to arrive at a settlement ot the entire 
controversy by eliminating discrimi- 
nations between similar exchanges and 
by effecting an adjustment of rates 
charged by the company in Utah. 
That by this action the remaining is- 
sues in the case might be disposed of. 

[4, 5] As a result of these confer- 
ences and after giving full considera- 
tion to the record in the case and to 


the operation, rates, and practices o 
the defendant, having considered th 
improved economic trends, and with 
due regard for the users of the sery. 
ice, the Commission considers that j 
will serve the best interests to secur 
certain adjustments and reductions iy 
rates forthwith without further expen. 
sive and lengthy litigation and to this 
end the Commission will issue an or. 
der concerning the rates and practices 
of the defendant company in the state 
of Utah, which it believes will give 
reasonable rates to the telephone-using 
public, and which the company, not- 
withstanding the fact that such order 
is not entirely satisfactory to it, has 
agreed to accept. This order will in- 
clude: 

1. Establishment of a statewide 
classification of exchanges and the 
adoption of appropriate schedules oj 
rates and charges which will eliminate 
in the exchanges throughout the state 
the discriminations now existing be 
tween various exchanges by equalizing 
charges through reduction of various 
rates found by the Commission to be 
discriminatory or excessive. 

2. Reduction of rural zone mileage 
charges. 

3. Elimination of the additional 
charge for hand telephone sets. 

An appropriate order will issue. 
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Re Dakota Central Telephone Company 


[Order No. 6120.] 


Rates, § 558 — Telephones — Hand-set charges. 
1. An additional charge for hand-set telephone instruments was held to be 
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S of required in order to secure orderly progress in changing from other types 
the of instruments to the hand set and to prevent a wholesale and wasteful re- 
with placement of other types of instruments by hand sets, p. 323. 


ery: § 311 — Change-of-instrument charge — Hand-set substitution. 

at it 2. A change-of-instrument charge should be made in cases where hand-set 
cure telephones are substituted for desk or wall sets at the request or order of 
the subscriber, such a charge operating in part to control any wholesale 


os or wasteful substitution of hand sets for usable desk or wall sets, p. 323. 


pen- 

* Rates, § 558 — Telephones — Hand-set charges. 

3. A reduction in the additional charge for hand-set telephones from 15 
cents per month to 10 cents per month and a reduction in the period of 
time for which such charge should continue from thirty-six months to eigh- 
state teen months, agreed upon by a telephone company and the Commission, 
give was held to be in the interest of the telephone subscriber and of the public, 
ising p. 323. 


1 OF- 
tices 


[November 10, 1937.] 
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ner of charges for hand-set telephones; company 

authorized and directed to reduce hand-set charge and length 

of time for its duration and to apply a change-of-instrument 
charge. 


By the Boarp: [1] This Commis- 
sion has heretofore had under consid- 
eration the additional charge for 
hand-set instruments in this state and 
has from time to time made certain 
orders reducing the charge in that be- 
half. The Commission finds that it 
is proper that further reductions in 
such additional charge should be made 
as conditions warrant. On the other 
hand, we find that under existing con- 
ditions some additional charge on this 
account should be continued. This is 
required to insure orderly progress in 
changing from other types of instru- 
ments to the hand set, and to prevent 
a wholesale and wasteful replacement 
of other types of instruments by hand 
Sets. 

[2] The Dakota Central Telephone 
Company does not, at the present time, 
apply the change-of-instrument charge 
ordinarily imposed in cases of the 
change from one type of instrument 
to another, in cases of the substitution 


of a hand set for a desk or wall set. 
The Commission is of the opinion that 
the application of this change-of-in- 
strument charge should be made in 
cases where hand sets are substituted 
for desk or wall sets at the request or 
order of the subscriber. This charge 
will operate in part to control any 
wholesale or wasteful substitution of 
hand sets for usable desk or wall sets. 

[3] The matter of a further reduc- 
tion in the additional charge for hand 
sets has been discussed by the Com- 
mission with representatives of the 
company, and it has been agreed be- 
tween the company and the Commis- 
sion that revised tariffs be filed by the 
company providing for a reduction in 
the additional charge for hand sets 
from 15 cents per month to 10 cents 
per month, and that a reduction be 
made in the period of time for which 
such charge shall continue from thir- 
ty-six months to eighteen months, and 
that such revised tariff shall provide 
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for the application of the change-of- 
instrument charge as above set forth. 

Sufficient cause for this order ap- 
pearing, and it appearing that the 
changes in the tariffs required by this 
order are in the interest of the tele- 
phone subscribers in this state and of 
the public: 

It is therefore ordered, that the Da- 
kota Central Telephone Company be, 
and it hereby is, authorized and di- 
rected to file revised tariffs providing 
that from and after December 1, 1937, 
the additional charge for hand tele- 
phone sets be reduced from 15 cents 
per month per telephone to 10 cents 
per month per telephone, such charge 
to continue for a period of eighteen 
months in place of thirty-six months, 
such charge otherwise to be subject to 
the same regulations as are provided 
in the existing tariffs. 

It is further ordered, that the Da- 


kota Central Telephone Company be, 
and it hereby is, authorized and 4. 
rected to file with this Commission te. 
vised tariffs providing that the change. 
of-instrument charge be applied where 
a hand set is substituted for a desk or 
wall set at the instance or order of 
the subscriber, such change charge to 
be $1 for the first hand set, 50 cents 
per instrument for the next ten hand 
sets, and 25 cents per instrument for 
all additional hand sets, such charges 
otherwise to be subject to the same 
regulations as are provided in the ex. 
isting tariff. 

It is further ordered, that the said 
last-named change in the tariffs be ef- 
fective one day following the date of 
filing of said tariff. 


Note.—In Re Northwestern Bell 
Teleph. Co. (S. D.) Order No. 6112, 
Nov. 10, 1937, the same action was 
taken as in the case reported above. 





CALIFORNIA RAILROAD COMMISSION 


Re Uniform System of Accounts for 
Electrical Corporations 


[Decision No. 30269, Case No. 4230.] 


Accounting, § 6 — Uniform system — Electric utility. 


1. The uniform system of accounts for electrical corporations prescribed by 
the Federal Power Commission was adopted, with some exceptions, by utili 


ties within the state, p. 325. 


Accounting, § 6 — Uniform system — Effect in rate cases. 
2. The Commission, in prescribing a uniform system of accounts for publi 
utilities, does not commit itself to the approval or acceptance of any item 
set out in any account for the purpose of fixing rates or in determining 
other matters before the Commission, p. 328. 


[October 25, 1937.] 
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| ieee me on Commission's own motion of the adoption 
of the uniform system of accounts for electrical corporations 
prescribed by the Federal Power Commission for public utilities 
and licensees; uniform system adopted with some exceptions. 


AppEARANCES: R. W. DuVal, for 
Pacific Gas and Electric Company and 
San Joaquin Light and Power Cor- 
poration; Hugh Fullerton and Pills- 
bury, Madison and Sutro, for Coast 
Counties Gas and Electric Company ; 
T. S. Bordwell, for Nevada-California 
Electric Corporation; C. P. Staal, for 
Southern California Edison Company 
Ltd.; E. J. Rosenauer, for California- 
Oregon Power Company and San 
Diego Consolidated Gas and Electric 
Company; E. F. Frost, for Long Val- 
ley Electric Power Company; John J. 
O'Toole and Dion R. Holm, by N. R. 
Ellis, for city and county of San 
Francisco. 


By the Commission: The Commis- 
sion by its order of June 28, 1937, in- 
stituted a proceeding in which it or- 
dered that electrical corporations sub- 
ject to the jurisdiction of the Railroad 
Commission of the state of California 
be given an opportunity to show cause, 
if any they have, why the Railroad 
Commission of the state of California 
should not adopt and prescribe for 
said electrical corporations, herein- 
after sometimes referred to as elec- 
trical utilities, the uniform system of 
accounts prescribed by the Federal 
Power Commission for public utilities 
and licensees, effective January 1, 
1937, or approve or adopt the same 
with modifications. A copy of such 
system of accounts is filed in this pro- 
ceeding as Exhibit One. 

Public hearings were had in this 
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matter before examiner Fankhauser 
on August 19th and on September 
16th. 

The Commission has heretofore by 
formal order authorized, until other- 
wise directed, Southern California 
Edison Company Ltd., Nevada-Cal- 
ifornia Electric Corporation, Sierra 
Pacific Power Company, California 
Public Service Company, and Cal- 
ifornia~-Oregon Power Company to 
keep their electric accounts in the man- 
ner prescribed by the Federal Power 
Commission, for public utilities and 
licensees. Other California electrical 
corporations have constructed and are 
operating hydroelectric plants or 
transmission lines under permits ob- 
tained from the Federal Power Com- 
mission. 

The Commission by Decision No. 
11353 dated December 13, 1922, in 
Case No. 1845, and by Decision No. 
15636 dated November 13, 1925, in 
Case No. 2173, prescribed a uniform 
system of accounts for electrical cor- 
porations, which system of accounts 
was substantially the same as that 
then prescribed by the Federal Power 
Commission for licensees. 

[1] There are in California a num- 
ber of electrical corporations who are 
also engaged in operating gas prop- 
erties, and in a minor degree furnish 
other utility service. The systems of 
accounts now prescribed for electric 
utilities and gas utilities are on the 
same general basis. The balance 
sheet, income and profit, and loss ac- 
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counts are the same in the two systems 
of accounts. When one turns to the 
operating expense accounts he finds 
three groups of accounts, to wit : com- 
mercial, new business, and general and 
miscellaneous expense accounts the 
same. The order herein will relieve 
the electric utilities engaged in operat- 
ing gas properties from keeping the 
balance sheet, income, profit and loss 
accounts, commercial, new business, 
and general and miscellaneous expense 
accounts prescribed by Decision No. 
12691 dated October 13, 1923, and 
Decision No. 15636 dated November 
13, 1925. Exhibit C attached hereto 
and made a part hereof contains the 
gas department operating expense ac- 
counts to be kept by such utilities in 
lieu of said commercial, new business, 
and general and miscellaneous operat- 
ing expense accounts. The balance 
sheet, income, and profit and loss (sur- 
plus) accounts are contained in said 
Exhibit One. 

After considering the record in this 
proceeding, we have concluded to 
modify the system of accounts filed 
herein as Exhibit One in the follow- 
ing respects; 

1. We do not consider it essential 
that each transmission line be record- 
ed as a plant and that separate records 
be kept of the cost of operating and 
maintaining each transmission line. 
We therefore will eliminate from In- 
struction 12 the term “Transmission 
line.” We of course expect the util- 
ities to record the cost of their trans- 
mission lines and the cost of operating 
and maintaining the same, in the man- 
ner set forth in the system of accounts 
prescribed herein. 

2. We will not require electric 
utilities at this time to segregate their 
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accounts receivable to departments no; 
to segregate their reserve for unc. 
lectibles between the several utility 
departments. We believe, however 
that separate records should be key 
of uncollectibles arising out of mer. 
chandising and jobbing or out of 
activities not directly related to the 
furnishing of public utility service. 
We may from time to time call on the 
electric and other utilities to report 
their uncollectible accounts by the sey- 
eral departments they operate. 

3. In some of the balance sheet, in- 
come, and surplus accounts genera 
terms will be substituted for specific 
terms in order that charges or credits 
arising in departments other than the 
electric department may be made to 
such accounts. 

4. We have concluded to eliminate 
Note B in Accounts 372, 373, 374, 
375, and 376. 

5. For the purpose of recording op- 
erating expenses, electric utilities are 
divided into three classes, to wit: 

I. Class A electric utilities includes 
those electric utilities which for the 
past three years have had average an- 
nual operating revenues, properly in- 
cludible in Account 501, exceeding 
$250,000. In so far as applicable, 
Class A electric utilities shall keep the 
operating expense and other accounts 
contained in Exhibit One, as amended 
herein. 

II. Class B electric utilities includes 
those electric utilities which for the 
past three years have had average at- 
nual operating revenues, properly it- 
cludible in Account 501, exceeding 
$50,000 but not $250,000. In so far 
as applicable, Class B electric utilities 
shall keep the operating expense a 
counts contained in Exhibit A a 
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tached hereto and the other appropri- 
ate accounts contained in Exhibit One, 
as amended herein. 

lll. Class C electric utilities in- 
cludes those electric utilities which for 
the past three years have had average 
annual operating revenues, properly 
includible in Account 501 of $50,000 
or less. In so far as applicable, Class 
C electric utilities shall keep the op- 
erating expense accounts contained in 
Exhibit B attached hereto and the 
other appropriate accounts contained 
in Exhibit One, as amended herein. 

6. Paragraph C, under electric 
plant account instruction 16, will be 
amended so as to read: 

Where poles or towers support both 
transmission and distribution conduc- 
tors, the poles, towers, and rights of 
way shall be classified as transmission 
system. The conductors, cross arms, 
braces, grounds, tie-wire, insulators, 
together with appurtenant fixtures, 
etc., shall be classified as transmission 
or distribution facilities, according to 
the purpose for which used. 

7. The phrase “and the use of each 
transformer” will be eliminated from 
Paragraph C under Account 358. 

8. Said Exhibit One contains cer- 
tain instructions to licensees of the 
Federal Power Commission. While 
some of the instructions apply to elec- 
tric utilities under our jurisdiction, be- 
cause they are licensees of the Federal 
Power Commission, the instructions 
are beyond our authority and there- 
fore they will not be regarded as a 
part of the order herein. Other ap- 
propriate changes, such as substitut- 
ing “Railroad Commission of the 
State of California” for “Federal 
Power Commission” will be made in 
said Exhibit One. 
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It is urged that electric utility prop- 
erty should be recorded at its cost to 
the present owner. The proposed sys- 
tem of accounts provides that such 
property shall be recorded at the cost 
to the person first devoting it to the 
public service. The issue raised ap- 
plies only to property that has been 
transferred. As to such property an 
account, “100.5 Electric plant acquisi- 
tion adjustment” is provided to carry 
the difference between the original 
cost depreciated and the price paid by 
a purchaser. Thus the sum of the two 
is the price paid for the properties. 
Note C under Account 100.5 reads— 
“The amounts recorded in this account 
with respect to each property acquisi- 
tion shall be depreciated, amortized, 
or otherwise disposed of, as the Com- 
mission may approve or direct.” We 
are asked to indicate now the interpre- 
tation which we will place upon Ac- 
count 100.5 and particularly Note C. 
We do not now know the amount 
which any utility may be required to 
record in said Account 100.5 nor are 
we aware of the details of the transac- 
tion that may give rise to the use of 
said account. To now indicate how 
said amounts shall be written off is 
premature and deciding an issue with- 
out full knowledge of the facts. 

The Federal Power Commission re- 
quires utilities subject to its jurisdic- 
tion to complete on or before January 
1, 1939, their studies to reclassify their 
electric plant in the manner prescribed 
in its system of accounts. We will not 
now advance this date, but in the event 
an electric utility after exercising due 
diligence to reclassify its electric 
plant, finds it impossible to complete 
its studies by January 1, 1939, the 
Commission will entertain a request 
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for an extension of time to complete 
the work. 

As already indicated, a number of 
electric utilities are also engaged in 
rendering other utility service such as 
gas, or water, or street railway, or 
telephone. These utilities may have 
property which is used in rendering 
more than one class of service. This 
property, with the consent of the Com- 
mission, may be regarded as common 
utility property and so recorded on the 
books of the utility. It is not our 
thought to require a utility to obtain 
the approval of each item of property. 
They should, however, before using 
the common utility property accounts, 
obtain from the Commission specific 
approval of the class of property which 
may be classified as common utility 


property. 


We will, until otherwise directed, 
require electric utilities to report the 
quantity of energy sold, and the 
charges therefor, by rate schedules, 

[2] In prescribing the system of ac. 
counts referred to herein, the Commis. 
sion does not commit itself to the ap- 
proval or acceptance of any item set 
out in any account, for the purpose of 
fixing rates or in determining other 
matters before the Commission, The 
said system of accounts is designed to 
set out the facts in connection with 
the financing and operation of electric 
utilities and therefrom the Commis. 
sion will determine, when engaged in 
fixing rates or passing upon other is. 
sues before it, just what consideration 
shall be given to the various items in 
the several accounts. 
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Public Utility Commission 


Edison Light & Power Company 


{Complaint Docket No. 11108.] 


Valuation, § 155 — Overhead allowance — Electric utility — Temporary rate cast. 
1. A reasonable total percentage for overheads was held to he 19 per cent 
for the purpose of establishing temporary electric rates, p. 333. 
Valuation, § 114 — Financing costs — Proof of actual financing. 
2. The actual cost of financing must be shown, to support its inclusion in 


an original cost estimate, p. 334. 


Valuation, § 332 — Going value. 


3. No allowance for going concern value is necessary if consideration be 
given to that element of value in arriving at a determination of fair 
for rate-making purposes, p. 335. 
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Valuation, § 307 — Working capital — Electric utility. 
4. An allowance of $164,000 was made for working capital of an electric 
utility, in a temporary rate proceeding, where the rate base was fixed at 
$5,250,000, p. 339. 

Valuation, § 36 — Temporary rate base — Factors considered. 
5. Other elements of value than original cost were considered in making a 
tentative finding of fair value for the purpose of fixing temporary rates 
where the record contained evidence relating to such elements, notwith- 
standing the authorization by Art. III, § 310 (a), of the Public Utility 
Law for temporary rates yielding a return based on original cost less 
accrued depreciation, p. 339. 


Return, § 41 — Factors considered — Savings from affiliated operations. 

6. The fact that an electric utility, by virtue of its relationship with affiliated 
utilities, enjoys substantial benefits and advantages, resulting in savings in 
operating expenses, that would not exist if it were entirely independent, 
does not justify a return allowance in excess of what would be fair and 
reasonable under ordinary circumstances, since no allowance should be made 
for nonexistent and contingent expenses, either in rate of return or operat- 
ing expenses, p. 339. 


Return, § 87 — Electric utility — Temporary rates. 
7. A return of 6 per cent was allowed in prescribing temporary rates for 
an electric utility, p. 339. 


Expenses, § 90 — Rate case expense — Effect of excesswe rates. 
8. A charge for legal and technical services incident to a rate case should 
be disallowed as an operating expense when the utility admits that present 
rates are producing in excess of a fair return and offers a reduction, p. 
341. 

Expenses, § 9 — Proposed increases — Change in intercorporate relations. 
9. An additional allowance for annual salaries of common administrative 
personnel of an electric utility and its affiliates, anticipated as a result of a 
resolution providing that the electric utility shall pay in full the present 
salaries of all its officers and employees without charging or allocating any 
part thereof to any affiliate company, and providing that as rapidly as feas- 
ible the existing practice of having employees of the utility render services 
to affiliates should be discontinued, should not be allowed in fixing rates 
of the electric utility company until the change is actually consummated 
and its reasonableness demonstrated, p. 342. 


Commissions, § 58 — Assessments against utilities — Statute not retroactive. 
10. The cost of detailed studies and investigations by the Commission in 
a rate case, made prior to the effective date of a statute providing for 
assessments of such expenses against a public utility company, cannot be 
assessed against the utility, although the Commission may and will assess 
each public utility for it proportionate share of the cost of general regulation, 
p. 343. 

Expenses, § 89 — Regulatory expenses. 
11. An electric utility company should be allowed as an operating expense 
the amount assessable against it for its proportionate share of the general 
regulatory expenses of the Commission imposed upon public utilities, p. 
343. 
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Expenses, § 109 — Taxes — Decrease with decreased revenues. 


12. Tax liability as a basis for allowance as an expense in a temporary rat; 
case should be recomputed upon the basis of a reduction in gross revenue 
ordered by the Commission, p. 343. 


Expenses, § 118.2 — Taxes — Federal tax on undistributed profits. 
13. The Federal tax on undistributed profits, if any is paid, should not te 


charged as an operating expense 
of the allowed return, p. 344. 


of a public utility but should be paid out 


[November 30, 1937.] 


tere to establish temporary electric rates pending in- 
vestigation; temporary rates established after granting of 
injunction against enforcement of prior Commission order by 


a Federal court. For decision 


by Federal court, see 20 P.U.R. 


(N.S.) 353. 


By the Commission: On July 13, 
1937, the Commission issued an inter- 
im report and order prescribing tem- 
porary rates in this proceeding. In 


that report and order the Commission 
found that temporary rates should be 


prescribed to provide a return of 6 
per cent upon a rate base of $5,250,- 
000. The Commission discussed the 
operating revenues and expenses of 
the company, and ordered a rate re- 
duction pending final determination. 
By reason of an opinion of the Penn- 
sylvania superior court at Pennsyl- 
vania Power & Light Co. v. Public 
Service Commission, — Pa. Super. 
Ct. —, 19 P.U.R.(N.S.) 433, 193 
Atl. 427, rendered July 15, 1937, we 
issued an interim report and order on 
July 27, 1937, rescinding our order 
of July 13, 1937, in so far as it was 
deemed inconsistent with the cited 
opinion of the superior court. The 
effect of the July 27, 1937, order was 
to prescribe a specific schedule of rates 
in place of those theretofore charged 
by respondent company, the amount 
of the ordered reduction and the bas- 
21 P.U.R.(N.S.) 
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es of its computation remaining m- 
changed. Edison Light and Power 
Company, respondent, instituted a 
suit in equity under § 266 of the Unit- 
ed States Judicial Code to prevent the 
enforcement of the Commission order 
of July 27, 1937. On October 1), 
1937, the statutory court, composed 
of Honorable J. Warren Davis, cir- 
cuit judge, Honorable Albert W. 
Johnson, district judge, and Honor- 
able Albert L. Watson, district judge, 
enjoined the enforcement of the order, 
holding that the Commission had in- 
sufficiently indicated the bases for its 
temporary rate findings. Each judge, 
in a separate opinion, indicated that 
he was in sympathy with speedy relief 
to consumers from the burden of ex- 
cessive rates, and that the imposition 
of temporary rates was a proper and 
constitutional means of securing such 
relief. Each opinion also contains 
suggestions as to the manner in which 
the Commission should proceed to im- 
pose such temporary rates. 

As we interpret the opinions, we are 
required to consider the elements con- 
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stituting fair value of the property 
involved, and to discuss these elements, 
and other pertinent matters such as 
operating revenues and expenses, in 
sufficient detail to demonstrate the 
validity of our conclusions. However, 
the opinions state that our discussion 
and consideration need not equal in 
care, particularity, or thoroughness 
the treatment to be given the relevant 
items in arriving at a conclusion as to 
proper final rates. 

We have given careful study to the 
various suggestions and will, in the 
following discussion, endeavor to ad- 
here to the principles enunciated by 
the court. 


Reproduction Cost Estimate 


In an application (A. 33811), which 
was heard by the Commission in 1935, 
asking approval of the merger and 
consolidation of New York Railways 
Company and respondent into a new 
corporation to be known as York-Edi- 
son Company, the applicant placed in 
the record an inventory and estimate 
of the reproduction cost new of the 
property of the present respondent, 
and of such cost less accrued depreci- 
ation as of June 30, 1934. This inven- 
tory and appraisal was made by Day 
& Zimmermann, Inc., the engineer- 
ing firm which prepared an inventory 
and appraisal on behalf of respond- 
ent for the purposes of the present 
case. 

The direct estimated reproduction 
cost of Edison Light and Power Com- 
pany property as shown by the Day & 
Zimmermann appraisal as of June 30, 
1934, introduced into the present rec- 
ord as Commission Exhibit 17, was 
$4.188,348 new, and $3,733,812 new 
less accrued depreciation. To this di- 
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rect cost Day & Zimmermann added 
certain indirect or overhead costs 
consisting of preliminary and organi- 
zation 2 per cent; administrative and 
legal 2 per cent; engineering and su- 
pervision 6 per cent; insurance and 
taxes during construction 1.5 per cent ; 
interest during construction 6 per 
cent, and cost of financing 7.5 per 
cent, or total indirect costs of $1,133,- 
126 applied to the reproduction cost 
new estimate, and $1,010,154 applied 
to the depreciated cost, or a total in- 
direct cost of approximately 27 per 
cent. In addition, an allowance of 
$161,200 was made for working capi- 
tal, consisting of cash and materials 
and supplies. 

An engineer for the Commission 
testified in the present record that, 
based upon his experience, the total 
allowance for indirect costs should ap- 
proximate 18 per cent, divided as fol- 
lows: Preliminary and organization 
expenses 1} per cent; administration, 
legal, and taxes 1} per cent ; engineer- 
ing and supervision 5 per cent; inter- 
est during construction 6 per cent; 
and cost of financing 3 per cent; the 
total of these allowances is 17 per cent, 
but cumulative application of the vari- 
ous percentages will give a sum in dol- 
lars equivalent to approximately 18 
per cent of the direct cost. 

At a hearing held on February 17, 
1937, the respondent company through 
Vice President Seelye of Day & Zim- 
mermann, Inc., submitted of record, as 
respondent’s Exhibit 2, an estimate 
of the reproduction cost new and de- 
preciated of its property as of No- 
vember 30, 1936, in the amount of 
$5,694,494 new and $5,004,854 new 
less accrued depreciation—exclusive 

21 P.U.R.(N.S.) 
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of working capital and going concern 
value—as follows: 

[Table omitted shows estimated re- 
production cost new in the sum of 
$5,694,494, and estimated reproduc- 
tion cost less accrued depreciation in 
the sum of $5,004,854. ] 

At a later hearing (March 10, 
1937) respondent offered, as its Ex- 
hibit 18, a summary of its reproduc- 
tion cost estimate showing certain ad- 
justments for property not used or use- 
ful in the public service. Its net esti- 
mated reproduction cost, exclusive of 
working capital and going concern 
value, was shown as $5,572,134 new, 
and $4,950,609 depreciated. The 
summary of this exhibit is: 

[Summary of exhibit, omitted here, 
shows estimated reproduction cost 
new in the sum of $5,572,134, includ- 
ing $1,015,898 for undistributed 
construction expenses, and estimated 
reproduction cost new less accrued 
depreciation in the sum of $4,950,610, 
including $901,930 for undistributed 
construction expense. ] 

The total overhead items, includ- 
ing organization expenses and undis- 
tributed construction expenses, as es- 
timated by respondent’s engineers in 
relation to the direct costs, are set 
forth in the following tabulation: 


New Depreciated 


Direct costs $4,488,903 $3,981,347 

Indirect costs (exclusive 
of going concern value 
and working capital) 

Indirect costs in per cent 
of direct costs 


1,083,231 
24.1 


969,263 
24.3 
The indirect cost percentages ap- 
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plied, according to respondent’s wit. 
ness, consist of the following alloy. 
ances : 

Organization 

Engineering and superintendence % 
General officers’ and clerks’ salaries .... } % 
General officers’ and clerks’ expenses ... 
Office supplies and expenses 

Law expenditures 

Injuries and damages 

Insurance 

Taxes 

Interest 6 % 
Cont of financing i... . 05s ccnsbicosweeees 549% 


It is to be noted that the same en- 
gineering firm prepared the estimates 
for both the merger proceeding and 
the instant proceeding, although the 
methods of setting forth the overhead 
allowances differ in the two appraisals, 
The Commission engineer followed 
the method used by respondent’s en- 
gineer in the merger proceeding. 

The chief engineering witness for 
respondent testified that it is not pos- 
sible to make a comparison between 
the specific overhead allowances by the 
Commission engineer and those set 
forth by Commission accounts. We 
will accept for the purposes of this 
temporary order the view of respond- 
ent that such a comparison cannot be 
made, and will, therefore, compare 
the total allowances to test the rea- 
sonableness thereof. 

The estimated direct reproduction 
cost of useful property as stated by the 
engineers for respondent as of No 
vember 30, 1936, is $4,488,903 new 
and $3,981,347 depreciated. Apply- 
ing the indirect cost percentages used 
by the Commission engineer to these 
direct costs for the purpose of com 
parison, we obtain: 
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Direct cost 
Indirect costs sates 
Preliminary and organization—14% 
Administration, legal and taxes—14% 
Engineering and supervision—5% 
Subtotal 
Interest during construction—6% 


Subtotal 


Cost of financing—3% ..cecesececerececeees 


Total direct and indirect cost 


Total indirect cost 


Indirect cost—per cent of direct cost ...... 


[1] The indirect costs presented 
by the Commission’s witness repre- 
sent a liberal allowance in the light of 
recent. appellate court decisions in 
Pennsylvania. In Chambersburg Gas 
Co. v. Public Service Commission 
(1935) 116 Pa. Super. Ct. 196, 7 
P.U.R.(N.S.) 359, 176 Atl. 794, the 
court affirmed the Commission allow- 
ance of 3 per cent of the cost of prop- 
erty, including overhead construction 
costs, as the cost of financing. The 
other overhead costs allowed included 
5 per cent for engineering, except up- 
on land, which was allowed at 2 per 
cent; 14 per cent for organization and 
promotion ; 14 per cent for administra- 
tion, legal expenses, and taxes, and 3 
per cent for interest during construc- 
tion. The total was 13 per cent. In 
Cheltenham & A. Sewerage Co. v. 
Public Service Commission (1936) 
122 Pa. Super. Ct. 252, 15 P.U.R. 
(N.S.) 99, 186 Atl. 149, the court al- 
lowed a total of 14.9 per cent of the 
direct cost of the physical property for 
overheads including preliminary, or- 
ganization, administration, superin- 
tendence, legal expense, interest dur- 
ing construction, and cost of financ- 
ing. The 18.1 per cent figure repre- 
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eee eee eee e eens 


Tee eee eee eee ee! 


Estimated Reproduction Cost 
New reciated 


$3,981,347 


$4,565,916 
136,977 


$4,702,893 
$804,161 $721,546 
17.9% 18.1% 
senting the allowance made by the 
Commission engineer for indirect cost 
is approximately 3 per cent in excess 
of the 14.9 per cent allowed in the 
case of Cheltenham & A. Sewerage 
Co. v. Public Service Commission, 
supra. Although the 18.1 per cent 
figure represents expert judgment, it 
may be noted that a 6 per cent allow- 
ance has been made for interest dur- 
ing construction based upon a 2-year 
construction period. The 3 per cent 
allowance approved for this item in 
Chambersburg Gas Co. v. Public 
Service Commission, supra, was based 
upon a l-year construction period. 

It is our opinion and we find that, 
for the purpose of temporary rates, a 
reasonable total percentage allowance 
for overheads is 19 per cent. This will 
result in an allowance of $756,456 for 
indirect costs. 

The addition of the indirect cost al- 
lowance of $756,456 to the direct cost 
depreciated of $3,981,347 gives a to- 
tal $4,737,803, which we find repre- 
sents reproduction cost new less ac- 
crued depreciation, for the purpose of 
determining temporary rates. 


Original and Book Cost 
Both parties submitted evidence of 
21 P.U.R.(N.S.) 
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154,167 


$5,293,064 
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the original cost of respondent’s prop- 
erty, Commission Exhibit 23 reflect- 
ing the cost of all property installed 
from the inception of respondent and 
its predecessor companies, to June 30, 
1936. In addition, the Commission 
submitted in evidence, as Commission 
Exhibit 3, a statement of the cost of 
construction work in progress as of 
June 30, 1936. Respondent’s esti- 
mate of original cost is contained in 
respondent’s Exhibit 9 and covers all 
of the property owned as of Novem- 
ber 30, 1936. Respondent also submit- 
ted, as its Exhibit 11, a statement 
showing gross additions and retire- 
ments by years from 1887 to Decem- 
ber 31, 1936, as abstracted from the 
books of account of the respondent 
and predecessor companies, and as 
adjusted for the elimination of net ex- 
cess values created in connection with 
the revaluation of plant and property 


of predecessor companies. The result 
thereof will hereinafter be referred to 
as respondent’s estimate of “book 


cost.” The results of the various esti- 
mates of original cost and book cost 
are summarized in the following tabu- 
lation: 


Commission estimate of original 
cost as of December 31, 1935, 
exclusive of construction work 
in progress 

Net additions during year ended 
December 31, 1936, as shown 
by 1936 annual report 

Construction work in progress 
as of December 31, 1936, as 
shown by 1936 Annual Report 

Properties and franchises of 19 
nonoperating companies .... 


$4,449,125.43 
109,676.01 


16,666.83 
701.46 
Commission estimate of original 


cost of all property as of De- 


cember 31, 1936 $4,576,169.73 
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Respondent’s estimate of book cost 
as of December 31, 1936 


Respondent’s estimate of original 
cost as of November 
30, 1936 

Deduct admitted error 
page 997 of testimony 


$4,578,793.00 


45,700 
———— $4, 969,244.00 

[2] Respondent’s estimate of origi- 
nal cost in its Exhibit 9 includes the 
arbitrary addition of an item of “Dis- 
count and expense (cost of financ- 
ing)” in the amount of $349,880. Al- 
though respondent’s witness states that 
the actual cost of obtaining capital 
“would be relevant maybe in connec- 
tion with the original cost of the prop- 
erty,” respondent’s evidence nowhere 
indicates that any studies were ever 
made of such cost. Under the court 
decisions the actual cost of financing 
must be shown to support its inclusion 
in an original cost estimate. See Gal- 
veston Electric Co. v. Galveston, 258 
U. S. 388, 397, 66 L. ed. 678, P.ULR. 
1922D, 159, 42 S. Ct. 351; Wabash 
Valley Electric Co. v. Young, 287 U. 
S. 488, 500, 77 L. ed. 447, P.ULR. 
1933A, 433, 53 S. Ct. 234; Dayton 
Power & Light Co. v. Ohio Pub. Utili- 
ties Commission (1934) 292 U. S. 
290, 78 L. ed. 1267, 3 P.U.R.(N.S.) 
279, 54 S. Ct. 647; Minneapolis v. 


‘Rand (U.S. C. C. A. 1923) 285 Fed. 


818; Cheltenham & A. Sewerage Co. 
v. Public Service Commission, supra. 
Since no such showing has been made, 
the item should be excluded from the 
estimate of original cost. With this 
adjustment, the various estimates of 
original and book cost compare as fol- 
lows : 
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Original cost: 
Commission estimate, as of 
December 31, 1936 
Respondent’s estimate, as of 
November 30, 1936, exclud- 
ing arbitrary provision for 
“Discount and expense (cost 
of financing)” 
Book cost: 
Respondent’s estimate, as of 
December 31, 1936 


$4,576,169.73 


$4,619,364.00 


$4,578,793.00 


In none of the foregoing estimates 
have we excluded any part of the cost 
of the central generating plant, nor 
have we made any deduction for do- 
nated capital. Deductions for these 
items will be considered in the final 
disposition of the case. A considera- 
tion of the three stated cost estimates 
leads us to the conclusion and we find 
that, for the basis of an order prescrib- 
ing temporary rates, the original cost 
of all of respondent’s property, before 
making deductions for any part of the 
central generating plant, donated capi- 
tal, or accrued depreciation was $4,- 
600,000 on December 31, 1936. As 
hereinbefore set forth, respondent’s 
engineers estimate the accrued depreci- 
ation on its property to be equal to 
about 11 per cent of its estimated re- 
production cost new of the property. 
Application of this percentage to the 
$4,600,000 figure representing original 
cost of all of the property, results in 
an amount of $506,000 to be deducted 
for accrued depreciation. This deduc- 
tion gives $4,094,000 as the original 
cost of respondent’s property less ac- 
crued depreciation thereon, as of De- 
cember 31, 1936. On December 31, 
1936, the booked reserve for renewals 
and replacements, as shown by the 
1936 annual report to the Commission, 
amounted to $2,231,907. Deduction 
of this amount from the original cost 
of $4,600,000 would show $2,368,093, 
as the original cost depreciated of all 
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of the property upon this basis of cal- 
culation. However, for the purpose 
of temporary rates, we find the origi- 
nal cost depreciated to be $4,094,000. 


Going Concern Value 


[3] Although the Pennsylvania 
superior court has discussed the item 
of going concern value in several de- 
cisions, the most recent of which are 
Scranton-Spring Brook Water Serv- 
ice Co. v. Public Service Commission, 
105 Pa. Super. Ct. 203, P.U.R.1932C, 
471, 160 Atl. 230; Chambersburg Gas 
Co. v. Public Service Commission 
(1935) 116 Pa. Super. Ct. 196, 7 
P.U.R.(N.S.) 359, 176 Atl. 794; and 
Cheltenham & A. Sewerage Co. v. 
Public Service Commission, supra, no 
formula for determination of a prop- 
er allowance on this account has been 
prescribed. Furthermore, none of the 
decisions requires that a separate and 
distinct allowance be made for this 
item. 

The decisions of the Federal courts 
likewise do not require a separate al- 
lowance, nor do they indicate any 
formula for determination of a prop- 
er allowance. The law applicable to 
this item has been summarized by Mr. 
Justice Cardozo in Dayton Power & 
Light Co. v. Ohio Pub. Utilities Com- 
mission, supra, 292 U. S. at p. 308, 
3 P.U.R.(N.S.) at p. 292, in-the fol- 
lowing words : 

“(a) Objection is made that the 
going value of the appellant’s business 
should have been included in the base. 

“The decisions of this court show 
what going value means (Los Angeles 
Gas & E. Corp. v. California R. Com- 
mission, 289 U. S. 287, 313, 77 L. 
ed. 1180, P.U.R.1933C, 229, 53 S. 
Ct. 637), distinguish it from good 
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will, and hold that upon proof of its 
existence it may have a place in the 
base upon which rates are to be com- 
puted. The Commission was of opin- 
ion that there was here no constituent 
of property that called for separate 
appraisal apart from the recognition 
that had been given it as a contribu- 
tory factor in other elements of value. 
“The appellant is a new company, 
engaged in business for a few years. 
The value of its physical assets is less 
than a million dollars. In the brief 
term of its existence it professes to 
have added to that value from $125,- 
000 to $140,000 by combining the 
parts into an organism and causing 
them to work together. The Commis- 
sion took the view that whatever in- 
crement of value had emerged from 
these sources was sufficiently reflected 
in the allowance of the cost of develop- 
ing ‘new business’ and in the apprais- 
al of the physical assets as parts of 
an assembled whole. A like conclusion 
has been reached by this court in very 
similar conditions. Los Angeles Gas 
& E. Corp. v. California R. Commis- 
sion, supra. Going value is not some- 
thing to be read into every balance 
sheet as a perfunctory addition. ‘ 
It calls for consideration of the history 
and circumstances of the particular en- 
terprise,....’ Los Angeles Gas & E. 
Corp. v. California R. Commission, 
supra, at p. 246 of P.U.R.1933C.” 
The latest pronouncement of the 
Federal Supreme Court relative to go- 
ing concern value is contained in St. 
Joseph Stock Yards Co. v. United 
States (1936) 298 U. S. 38, 62, 80 
L. ed. 1033, 14 P.U.R.(N.S.) 397, 56 
S. Ct. 720, in the following words of 
Mr. Chief Justice Hughes: 
“Going concern value. 
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witness, who testified at length at both 
hearings, followed an elaborate meth- 
od involving assumptions and specu- 
lations of the sort which fail to fur. 
nish a sound basis for computing a 
separate allowance for that element. 
Compare Galveston Electric Co, y, 
Galveston, 258 U. S. 388, 394, 66 L. 
ed. 678, 682, P.U.R.1922D, 159, 42 
S. Ct. 351; Los Angeles Gas & E, 
Corp. v. California R. Commission, 
289 U. S. 287, 314, 77 L. ed. 1180, 
1197, P.U.R.1933C, 229, 53 S. Ct 
637; Dayton Power & Light Co. y. 
Ohio Pub. Utilities Commission 
(1934) 292 U. S. 290, 309, 78 L. 
ed. 1267, 3 P.U.R.(N.S.) 279,.54 S. 
Ct. 647; Columbus Gas & Fuel Co, 
v. Ohio Pub. Utilities Commission 
(1934) 292 U. S. 398, 412, 78 L. ed. 
1327, 4 P.U.R.(N.S.) 152, 54 S. Ct. 
763, 91 A.L.R. 1403.” 

The opinion of Mr. Chief Justice 
Hughes affirmed the per curiam deci- 
sion of a Federal court in St. Joseph 
Stock Yards Co. v. United States 
(1935) 11 F. Supp. 322, 334, wherein 
the following discussion appears: 

“Exclusion of going concern value. 

“The contention is there should 
have been a separate and distinct al- 
lowance for ‘going concern’ value. 
The secretary recognized that there 
was ‘an element of value in an assem- 
bled and established plant doing busi- 
ness and earning money over one not 
thus advanced’ (finding 159), but 
said : 

“Vet, the very impossibility of 
finding any reasonable rule or measure 
wherewith to determine, for rate-mak- 
ing purposes, the amount of such val- 
ue, bespeaks the impropriety of at- 
tempting to include in rate-making val- 
uations any separate allowances for 
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that purpose. The elaboration which 
Howson gives to his method does not 
disguise the fact that in the end it is 
buta guess. Anarbitrary percentage of 
other values leads to the illogical con- 
clusions that the more a property costs 
the greater is its going concern value, 
even though it may not be earning any 
net return upon its cost of reproduc- 
tion new. In actuality, going concern 
value is conceived to be the difference 
between the present fair value of the 
physical properties of a business, plus 
its working capital, and its actual net 
earnings capitalized at the going rate 
of money. The use of such a measure 
in rate proceedings would have the 
effect of destroying the result of the 
elaborate procedure which is under- 
taken to avoid using capitalized income 
as a basis for determination of the rea- 
sonableness of that income. This is 
why a separate allowance for the ele- 
ment of going concern has no place in 
valuation for rate-making purposes. 
Attempts to substitute other methods 
have led to the confusing and illogical 
results which so generally character- 
ize separate allowance to cover going 
concern value. 

“160. Exclusion from the rate 
base of such separate allowance is not, 
however, tantamount to the failure to 
include therein anything for the going 
concern element. The very fact that 
the land used in the business has the 
value ascribed to it is because of its 
capacity for use as part of a going con- 
cern. The cost of reproduction new 
of structures is not necessarily value, 
but only such when and as it relates 
to property used as a part of a 
going concern. The record in this 
case shows that it would cost more 
to reproduce respondent’s structures 
[22] 
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on a desert, without means of trans- 
portation of live stock to market, but 
that, when so reproduced, they would 
be valueless. This is because it is 
the going concern element that trans- 
mutes cost of reproduction new into 
value. When respondent’s structures 
are included in the rate base at the 
cost of reproduction new less depre- 
ciation, rather than scrap or junk val- 
ue, it is because, and only because, 
they have inherent in them their use 
in a going, operating business. Thus, 
in the rate base herein found, there is 
included a large amount for going con- 
cern value, but such value is so inex- 
tricably interwoven with other values 
that any attempt to segregate it and set 
it up alone would lead to a conclusion 
as arbitrary and illogical as usually 
is found when such attempts are 
made.’ ” 

It is clear from a study of the deci- 
sions both of the Pennsylvania and 
the Federal courts that, although un- 
der some circumstances a separate and 
specific allowance for going concern 
value may properly be made, neverthe- 
less such an allowance is not necessary 
if consideration be given to the ele- 
ment of going concern value in arriv- 
ing at a determination of fair value 
for rate-making purposes. It is also 
clear that a specific allowance for this 
item is not in accord with the most.re- 
cent and advanced developments of the 
theory of rate making. 

In the present case, the claim of 
$400,000 represents the opinion of a 
witness for respondent, based upon his 
consideration of the historical devel- 
opment of the predecessor companies. 
He admitted that determination of the 
early lag in earnings was difficult, and 
that the problem was complicated. He 
21 P.U.R.(N.S.) 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


also stated that a lag calculation “pro- 
duced rather fantastic figures for go- 
ing value which were far beyond what 
I consider this company possesses in 
that respect.” In arriving at his fair 
value figure of $5,500,000, he implied- 
ly approved the inclusion of going con- 
cern value, not as a separate item, but 
as an item to be considered in deter- 
mination of fair value, stating “in 
considering the matter of fair value 
all matters which relate to going value 
must necessarily be considered at the 
same time. That is to say, these vari- 
ous elements of value which exist in 
the property.” 

We have carefully weighed the mat- 
ter in the light of the testimony of rec- 
ord and of the court decisions, and 
we are of the opinion that no separate 
allowance should be made for going 
concern value. We will, however, 
consider this element with others in 
our determination of fair value. 


Donated Capital 


Commission Exhibit 22 shows that, 
as of June 30, 1936, consumers of re- 
spondent had contributed to it a to- 
tal of $267,514.68 for the construc- 
tion of distribution lines and other 
property. Respondent’s Exhibit 13 
shows the amount of such donated 
capital to be $199,945 as of Decem- 
ber 31, 1936. Since we are now con- 
sidering the prescription of temporary 
rates, we will not at this time pass up- 
on the correctness of either amount, 
but will defer such finding until final 
determination. It has _ consistently 
been the Commission’s policy to ex- 
clude from any finding of fair value, 
capital donated by consumers. To al- 
low such capital as a part of a rate 
base would impose upon consumers 
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the burden of supplying the capital in 
the first instance, then penalize them 
in the future by requiring them to pay 
rates high enough to provide a return 
on the value of property first construct- 
ed at their own expense and to be re- 
placed at their expense. However, 
for the purpose of temporary rates, 
we will make no deduction for capital 
so donated. 


Central Generating Plant 


A witness for the Commission pre- 
sented an exhibit allocating the central 
generating plant between the steam- 
heating company and the electric com- 
pany based upon the property used 
and useful and required in supplying 
the requirements for the service of the 
heating company. This allocation is 
made upon the direct costs of respond- 
ent’s reproduction cost estimate of 
November 30, 1936, and before re- 
spondent had made certain adjust- 
ments in its estimate for property not 
used or useful. 

The direct cost of the steam-gener- 
ating system, as shown in the estimat- 
ed reproduction cost new, was $1, 
302,672. Of this sum $506,513 was 
allocated to the steam-heating com- 
pany, and $796,159 to the electric 
company. The estimate of the depre- 
ciated reproduction cost allocated to 
the electric company is $563,933. 
However, in considering temporary 
rates this item will not be reduced. 

A Commission witness presented an 
estimate excluding property used ex- 
clusively by York Railways Company 
in the sum of $80,999, based upon the 
direct costs of respondent’s reproduc- 
tion cost estimate of November 30, 
1936. Respondent attempted to show 
that the inclusion of this equipment in 
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its rate base is justified. As this point 
is in dispute, we will include this item 
for the purpose of temporary rates. 


Working Capital 
[4] The chief engineering wit- 
ness for the respondent testified that, 
in his opinion, the company should 
have a working capital of $150,000. 
The Commission’s chief engineering 
witness suggested allowance of work- 
ing capital in the amount of $164,000. 
For the purpose of this temporary or- 
der, working capital will be allowed 

in the amount of $164,000. 


Fair Value 


For the purpose of temporary rates 
we make the following findings rela- 
tive to original cost, reproduction 
cost, and allowable working capital : 


Original cost depreciated 
Reproduction cost new, less accrued 
depreciation 


Working capital 
Development of tentative rate ba- 
ses from the foregoing findings would 

be as follows : 
Original Reproduction 


Cost Cost 
Depreciated Depreciated 


Before working capital $4, a no $4,737,803 
Working capital 164,000 


258,000 $4,901,803 


[5] Article III, § 310 (a) of the 
Public Utility Law, held constitution- 
al by a majority of the statutory court, 
authorizes the Commission to pre- 
scribe temporary rates which will 
yield not less than a 5 per cent return 
on original cost, less accrued deprecia- 
tion, which in this case has been tenta- 
tively found to be $4,094,000. How- 
ever, the instant record, as now consti- 
tuted, contains evidence relating to the 





Tentative rate bases . . 
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other elements of value, and we will 
consider them in making a tentative 
finding of fair value. The weight to 
be given to reproduction cost or origi- 
nal cost figures must depend upon the 
prevailing circumstances in each case. 
In the instant case we have for consid- 
eration, original cost less depreciation 
of $4,258,000, and depreciated repro- 
duction cost of $4,901,803, including 
working capital, the full cost and val- 
ue of the central generating plant and 
property built with capital donated by 
consumers. From these figures, giv- 
ing due weight to going concern value 
and the other factors involved, we find 
and determine that the fair value of 
respondent’s property for the purpose 
of prescribing temporary rates is $5,- 
250,000. 

It may be incidentally remarked that 
this value figure closely approximates 
the fair value estimate of respondent 
in the amount of $5,500,000 reduced 
by a sum representing the difference 
between the allowable overhead repro- 
duction costs and those claimed by re- 
spondent. The overhead reproduction 
costs used by respondent total $969,- 
263, whereas those herein allowed by 
the Commission total $756,456, show- 
ing a difference of $212,807. If this 
difference be subtracted from $5,500,- 
000 a result of $5,287,193 appears. 


Rate of Return 


[6,7] In attempted support of its 
claim for a 74 per cent rate of return, 
respondent discusses in great detail its 
relationship with its affiliated public 
utilities, namely, York Railways Com- 
pany, York Steam Heating Company, 
and York Bus Company. Respondent 
claims that, by virtue of this affiliation, 
it enjoys substantial benefits and ad- 
21 P.U.R.(N.S.) 
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vantages that would not exist if it were 
entirely independent of the other three 
companies. | Respondent’s witness 
stated that, under ordinary circum- 
stances, a return of 6 per cent would 
be fair and reasonable for respondent, 
but urged that the said affiliations re- 
sulted in savings in operating expen- 
ses which, with certain other items, 
amounted to about 14 per cent on the 
$5,500,000 claimed as the fair value 
of the property. He further stated 
that it was immaterial whether the ad- 
ditional allowance sought was made in 
the form of an increase in the rate of 
return or as an addition to the operat- 
ing expenses, and admitted that the 
considerations upon which he based the 
claim for the additional 14 per cent 
were more closely related to operating 
expenses than to rate of return. It is 
our opinion that no allowance should 
be made for nonexistent and contin- 
gent expenses, either in rate of return 
or operating expenses, and no such al- 
lowance will be included in our tenta- 
tive computation of the allowable 
gross operating revenues. 
Commission witness McShea sub- 
mitted extensive testimony and exhib- 
its prepared by him as a result of stud- 
ies showing contemporary money 
rates, yields on corporate bonds and 
preferred stocks, yields on government 
bonds, and earnings on common 
stocks of corporations in both regu- 
lated and competitive industries. His 
testimony, which shows generally that 
the interest cost of money was lower 
in 1936 and early 1937 than it had 
been for many years, is uncontradict- 
ed by respondent. The details of Mr. 
McShea’s testimony are reflected in 
Commission Exhibits 32 to 36, inclu- 
sive. Respondent made no investiga- 
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tion of interest rates, corporate earn. 
ings, or the other important consider. 
ations relative to fair return, and we 
therefore rely upon Mr. McShea’s yp. 
contradicted evidence. This evidence 
tends to show that respondent, upon a 
conservative basis of capitalization 
(50 per cent bonds, 25 per cent pre- 
ferred stock, and 25 per cent common 
stock) could issue bonds and preferred 
stock at effective interest and dividend 
rates which, upon the basis of an over. 
all return of 54 per cent on the tenta- 
tive fair value of $5,250,000 would 
leave attractive earnings on the com- 
mon stock. However, we will allow 
a 6 per cent return for the purpose of 
prescribing temporary rates, and will 
modify this allowance upon final deter- 
mination should such modification ap- 


pear proper. 
Operation and Maintenance Expenses 


The record contains exhibits show- 
ing the cost of operation and mainte- 
nance during the fourteen years and 
nine months ended September 30, 
1937. The Commission exhibits cover 
the period from January 1, 1923, to 
December 31, 1936, whereas respont- 
ent’s exhibits cover the year and nine 
months ended September 30, 1937. For 
the purpose of temporary rates, we will 
base our allowance upon the operating 
results in the twelve months ended Sep- 
tember 30, 1937, with such adjust: 
ments as appear proper at this time. 
The cost of operation and maintenance 
in the twelve months ended September 
30, 1937, as reflected by respondent's 
Exhibit 23, were as follows: 

[Table omitted shows charges for 
operation, $1,176,772; maintenance, 
$80,714; credits, $138,260; net charg: 
es, $1,119,226. ] 
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In our final report and order, con- 
sideration will be given to the reasona- 
bleness and propriety of the various 
charges included in the foregoing tab- 
ulation. However, at this time we will 
briefly comment upon certain items 
which appear questionable. 

Respondent owns and operates a 
central generating plant, which is 
mainly used for the production of 
steam for sale to an affiliated steam- 
heating company during the steam- 
heating season. In the twelve months 
ended September 30, 1937, respondent 
received from the steam-heating com- 
pany the sum of $96,546 for the steam 
sold, as shown by the credit appearing 
in the above table. This steam is be- 
ing sold at a price of 424 cents per 
thousand pounds condensation. Prior 
to September 1, 1934, the price was 40 
cents per thousand pounds, but, when 
it appeared that the cost of production 
to respondent during the first ten 
months of 1934 was 40 cents per thou- 
sand pounds produced, the price to the 
steam-heating company was increased 
to 423 cents per thousand pounds. The 
cost of 40 cents was based on operating 
and maintenance charges only, and in- 
cluded no provision for return on the 
investment, depreciation, or other 
charges such as administration and in- 
surance. A Commission engineer 
made an exhaustive study of this situa- 
tion, from which it appears that more 
than $500,000 of the depreciated re- 
production cost of the entire central 
generating plant was useful for the 
purpose of steam generation only. 
Provision for the elements of return 
and depreciation applicable to this 
Property would indicate a total cost per 
thousand pounds produced far in ex- 
cess of the price of 424 cents being 


received from the steam-heating com- 
pany. However, no adjustment will 
be made for this item, for the purpose 
of temporary rates. 

Another item which appears ques- 
tionable is the credit of $41,714, ap- 
pearing opposite “Electricity pur- 
chased” in the above tabulation. The 
record contains evidence tending to 
show that this credit represents the sale 
of energy to the affiliated York Rail- 
ways Company at a rate not compen- 
satory to respondent. We will make no 
adjustment for this item, for the pur- 
pose of temporary rates, but will de- 
fer decision until the issuance of our 
order prescribing final rates. 

[8] In the item “Other general ex- 
penses” shown in the foregoing tabu- 
lation in the amount of $185,230, is 
included the sum of $127,935, repre- 
senting charges for legal and technical 
services incident to the instant rate 
case. This amount should be disal- 
lowed in view of respondent’s admis- 
sion that the present rates are produc- 
ing in excess of a fair return, and its 
offer of a reduction. Respondent’s 
patrons have been paying excessive 
rates for many years, and they should 
not now be required to reimburse re- 
spondent for the cost of defending ad- 
mittedly excessive rates: Scranton- 
Spring Brook Water Service Co. v. 
Public Service Commission (1935) 
119 Pa. Super. Ct. 117, 143, 144, 14 
P.U.R.(N.S.) 73, 181 Atl. 77. 

The extent of respondent’s earnings 
since 1922 is shown by the annual re- 
ports to the Commission, which are of 
record in this case. In the following 
tabulation, we show the operating reve- 
nues, operating income, and the operat- 
ing income capitalized at 6 per cent by 
years from January 1, 1922, to Decem- 
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ber 31, 1936, and for the twelve 
months ended September 30, 1937 ; ad- 
justed only to add back to operating 
income in 1936 and the twelve months 
ended September 30, 1937, the rate 
case expenses included by respondent 
in the operating expenses : 

Operating 
Income 
Capitalized 
at 6% 
512,000 
1756000 
5,701,000 
6,556,000 


Operating 
Income 


$270,696 


Operating 
Revenues 
$734,073 
878,797 
1,015,454 
1,161,109 
1,269,038 
1,545,628 
1,666,849 


1931 
1932 
1933 
1934 
1935 
1936 


12 mos. 


ending 
9/30/37* 2,202,329 


686,735 


734,856 12,248,000 


*From respondent’s Exhibit 19B. 


No adjustments were made in the 
above figures for income, gross re- 
ceipts, and other taxes, on the revenues 
received by respondent in excess of a 
fair return. The operating income for 
the year 1936 is shown above at $686,- 
735, and is after full allowance for all 
taxes, including taxes paid on exces- 
sive revenues. Proper adjustment for 
this item would increase the operating 
income to about $800,000, which is 6 
per cent on $13,300,000. 

Respondent offered testimony and 
exhibits intended to show the annual 
cost of payroll increases, cost of pen- 
sion plan, regulatory expenses, and cer- 
tain other items which it claims should 
be added to the experienced cost of op- 
eration and maintenance in the twelve 
months ended September 30, 1937, in 
order to provide adequate future reve- 
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nue. These items are shown by re. 
spondent’s Exhibit 19, as follows: 
: Rental of property owned by York 
Railways Company but used by Edi- 
son Light and Power Company .... $180) 


2. Payroll increases made effective dur- 
ing 1937 


4. Proportion of annual salaries of com- 
mon administrative personnel of re- 
spondent and affiliates paid by re- 
spondent and reflected on annual 
20,593 
5. Estimate for rate case expense of 
Commission and regulatory expense 
to be assessed by Commission under 
§ 1201 of Public Utility Law 


Total additional claims, per annum $79,692 


In considering temporary rates, we 
will allow as operating expenses, the 
first three items in the above tabula. 
tion. However, in final disposition of 
the case, we may find that all or a por- 
tion thereof should properly be disal- 
lowed. 

[9] The fourth item, amounting to 
$20,593, results from a new policy on 
the part of respondent regarding serv- 
ices rendered by its officers and en- 
ployees to affiliated companies. By res- 
olution adopted October 28, 1937, the 
board of directors of respondent com- 
pany provided that the company should 
“pay in full the present salaries of all 
its officers and employees without 
charging or allocating any part thereof 
to any affiliate company.”” The resolv- 
tion also provided that “as rapidly as 
feasible” the existing practice of hav- 
ing employees of respondent render 
services to affiliated companies should 
be discontinued. It is our opinion that 
the amount claimed as additional ex- 
penses, namely, $20,593, due to the 
change of policy, should be disallowed 
at this time. It appears that the vari- 
ous companies will continue to have 
their offices at the same location ot 


342 





20,595 


21,72 


579,69 
S, We 
s, the 
bula- 
on of 
| por- 
disal- 


ng to 
cy on 
serv- 
| em- 
y res- 
’, the 
com- 
10uld 
of all 
thout 
reof 
solu- 
ly as 
hav- 
ner 
ould 
that 
| ex- 
» the 
wed 
vari- 
have 
n Of 


PUBLIC UTILITY COMMISSION vy. EDISON LIGHT & POWER CO. 


headquarters, under the management 
and supervision of the same personnel. 

Respondent, in assuming these addi- 
tional operating expenses, is or may be 
relieving its less prosperous affiliated 
companies of their fair share of the 
cost of administering and conducting 
the general office which is now and has 
been occupied and operated during 
many years, for their mutual benefit. 
The resolution of respondent’s board 
of directors is vague and indefinite as 
to the time when the change is to be- 
come effective, and we are of opinion 
that, until the change is actually con- 
summated and its reasonableness dem- 
onstrated, the resulting increase in ex- 
penses should not be reflected in rates. 

[10, 11] The fifth item in the above 
tabulation, amounting to $21,792, rep- 
resents respondent’s claim for the cost 
of the Commission’s investigation in 
this case and the general assessment 
for its proportionate share of the gen- 
eral regulatory expenses of the Com- 
mission. The instant case was insti- 
tuted early in 1936, under the provi- 
sions of The Public Service Company 
Law, which was superseded by the 
Public Utility Law, effective June 1, 
1937. The former law included no 
provision for assessment of the costs 
of investigation or general regulatory 
expenses against public utilities. Since 
all of the Commission’s detailed studies 
and investigations in this case were 
made prior to June 1, 1937, it is evident 
that the cost thereof cannot, under the 
present law, be assessed against re- 
spondent. Therefore, no allowance 
should be made for this item of ex- 
pense. However, the Commission 
may, and will, assess each public utility 
for its proportionate share of the cost 
of general regulation. The extent to 


which this assessment will affect re- 
spondent, has not yet been determined. 
In this connection, we take judicial 
cognizance of preliminary studies made 
by the Commission which indicate that 
the amount assessable against respond- 
ent will not exceed 0.3 per cent of its 
gross revenues or approximately $5,- 
300 annually. Other regulatory ex- 
penses of an ordinary character not 
resulting from the assessment provi- 
sions of the Public Utility Law or the 
prosecution of the present case have 
been included in the allowance for ordi- 
nary operating expenses. 

We summarize as follows, our al- 
lowances for the costs of operation and 
maintenance for the purpose of tempo- 
rary rates: 


Cost of operation and maintenance dur- 
ing twelve months ended Septem- 
ber 30, 1937, exclusive of $127,935 
for rate case expenses .......... 

Rental of property owned by York 
Railways Company, but used by 
respondent 

Payroll increases 

Pension cost 

General regulatory expenses 


$991,291 


Total operation and maintenance .. $1,033,898 


Taxes 


[12] In the twelve months ended 
September 30, 1937, respondent’s esti- 
mated tax liability, set up on the books 
as a charge to operating expenses, 
amounted to $333,650. This charge 
covered state and Federal capital stock 
taxes, Federal and state income taxes, 
state and local gross receipts taxes, 
Federal energy tax, Federal tax on un- 
distributed profits, and miscellaneous 
taxes. Since nearly all of these vari- 
ous kinds of taxes will decrease in 
amount as respondent’s revenues de- 
crease, we have recomputed the tax li- 
ability, based upon a reduction of 
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$435,000 in respondent’s gross reve- 
nues. In the following tabulation we 
show a comparison of the amounts 
charged on the books in the twelve 
months ended September 30, 1937, 
with the estimated tax liability as re- 
computed upon the basis of the 
$435,000 reduction in revenues. 


Chargeto Adjusted 
Operating Tax 
Expenses _ Liability 


$40,000 


10,000 
31,000 


Kind of Tax 
Federal : 
Income 
Undistributed profits .. 
Capital stock 
Electric energy 


$93,779 
16,366 
10,034 
42,437 


States: 
Corporate loans 
Corporate income .... 
Capital stock 
Gross receipts 
Local gross receipts .... 
Miscellaneous 


17,000 
30,000 
36,300 
31,000 
11,100 


$206,400 





[13] For the purpose of temporary 


rates, we will allow $206,400 for re- 
spondent’s total annual tax liability. 
There are two reasons why we make 
no allowance for Federal tax on undis- 
tributed profits ; first, the effective im- 
position of a rate reduction of $435,- 
000 will reduce the net earnings of re- 
spondent below the annual dividend 
payment on the capital stock as reflect- 
ed by recent experience, thus leaving 
no undistributed profits upon which to 
base such a tax; and, secondly, we do 
not believe that such a tax, if any is 
paid, should be charged as an operating 
expense. It should be paid out of the 
allowed return. 


Annual Depreciation 


For the purpose of temporary rates, 
we will allow for annual depreciation, 
the sum of $142,531, this being the 
exact amount charged on the books as 
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an operating expense in the twelye 
months ended September 30, 1937. 


Allowable Operating Revenues 


On the basis of the foregoing find. 
ings for temporary rates, we find and 
determine that the annual Operating 
revenues of respondent should not ex. 
ceed the sum of $1,715,629 as shown 
by the following tabulation: 

6% Return on $5,250,000 


Operation and maintenance 


Taxes 206,400 


142531 
Allowable operating revenues . . $1,697,829 


The actual operating revenues 
amounted to $2,202,329 in the twelve 
months ended September 30, 1937, an 
excess of $504,500 over the allowable 
revenue as herein determined. We 
have allowed and included in the above 
tabulation all expenses experienced in 
the twelve months ended September 30, 
1937 (except rate case and extraor- 
dinary regulatory expenses). How- 
ever, we are of the opinion that at this 
time respondent should be required to 
file a new tariff designed to reduce the 
gross revenues in the amount of ap- 
proximately $435,000 per annum. 

Since the promulgation of our in- 
terim report and order of July 2/, 
1937, the respondent company has filed 
Supplement No. 4 to Tariff Pa. P. U. 
C. No. 8, effective January 1, 1938, 
eliminating rate schedules A and B and 
making certain other modifications in 
the rate structure. We will disregard 
Supplement No. 4, since we are here 
concerned with the presently effective 
tariff, and Supplement No. 4 would not 
become effective until January 1, 1938. 

No consumption data are available 
for tariff schedules P-1; TS; SL; and 
MCY. Lack of the data mentioned 
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prevents construction of specific rates 
for the classes of service covered by 
the specified schedules, and we will 
therefore order respondent to apply a 
factor of 0.70 to effect a reduction of 
30 per cent in consumer's bills rendered 


under these schedules. Such a reduc- 
tion will convert the present revenues 
from the rate schedules to which it is 
applied to a lower figure substantially 
in proportion to the over-all reduced 
revenue found proper. 
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33,898 
se 
—@ Re The Southern Telephone & Telegraph 
97,829 
nue Company 
velve 
mg [Application Docket No. 39158.] 
vable 
We Intercorporate relations, § 19 — Intercompany loans — Indefinite amounts, terms, 
bove and purposes — Interest rate. 
d in Approval of loans and borrowings of money by a public utility company 
r 30, in indefinite amounts for indefinite terms and purposes, evidenced by in- 
i. definite instruments or accounts and at a rate of interest in excess of the 
lesser of (a) 6 per cent per annum or (b) one-half of one per cent of 

low- the amount of the loan more than the cost of the loaned money to the 
this lender, is contrary to Commission policy. 
_ [October 26, 1937.] 

ap F . iyimenrioee by telephone company for exemption of certain 
transactions and contracts from the statutory requirements 
a as to borrowing of money from an affiliate; exemption refused. 

filed * 
.U. 
938, By the Commission: Petitioner, tions, extensions, or improvements to 
and The Southern Telephone and Tele- its telephone plant and for other cor- 
sin graph Company, asks exemption from porate purposes. The loans either 
sand the provisions of §§ 702 and 703 of would be evidenced by demand notes 
ie the Public Utility Law requiring our for the amounts thereof, or would be 
tive approval of the borrowing of money made on open account, as “commer- 
not from Inland Telephone Company, a cial convenience may dictate.” The 
38, holding company of which petitioner rate of interest would be 7 per cent 
able isa subsidiary. The money would be per annum. 


and 
ned 


borrowed from time to time as needed 
by petitioner for use in making addi- 


It is contrary to our policy to ap- 
prove loans and borrowings of money 
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in indefinite amounts, for indefinite amount of the loan more than the cog 
terms and purposes, evidenced by in- of the loaned money to the lender, 
definite instruments or accounts and Nore.—In Re Ralston Teleph, ¢ 
at a rate of interest in excess of the Teleg. Co. Application Docket No, 
lesser of (a) 6 per cent per annum or 39151, Oct. 26, 1937, the same ruling 
(b) one-half of one per cent of the was made. 





NEW HAMPSHIRE PUBLIC SERVICE COMMISSION 


Louis Cerier 


Vv 


Public Service Company of New Hampshire 


[D-R1833, Order No. 3342.] 


Reparation, § 29 — Overcharge — Connected load charge — Inaccurate estimates. 


1. Reparation should be awarded to a customer of an electric utility for 
excessive connected load charges collected, based upon estimated load in 
excess of maximum demand later determined by metering, where under 
the rules of the company no formula has been established for estimating 
the active connected load and the company has estimated one kilowatt of 
demand for each horsepower rating of the motor, p. 347. 


Reparation, § 50 — Time limitations — Effect of effort to obtain reparation — 
Court proceeding. 

2. A statutory 2-year reparation period was held to be the two years prior 
to the time when an electric customer, claiming reparation on the ground 
of excessive demand charges, called at the office of the Commission with 
reference to the subject matter, following which the demand had been 
determined and a partial refund made by the company, although the cus- 
tomer instead of then proceeding before the Commission had instituted an 
action in court for reparation upon which the court had refused to take 
original jurisdiction, since seasonable effort had been made by the customer 
to protect his rights and, while he had misconceived his procedure under 
the statute, notice to the Commission and the utility under the circum 
stances was sufficient to establish the earlier reparation period, p. 348, 


[August 25, 1937.] 


aries for reparation because of overcharges on account of 
estimated demand ; reparation awarded. 
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CERIER v. PUB. SERV. CO. OF NEW HAMPSHIRE 


AppEARANCES: Morris D. Stein, 


for Louis Cerier ; Roger G. Mosscrop, 
for the Public Service Company of 
New Hampshire. 


Barry, Commissioner: [1] This 
petition, upon which a hearing was 
held in Concord on April 28, 1937, re- 
quests that the Commission order the 
Public Service Company of New 
Hampshire, hereinafter called the 
company, to make due reparation to 
Louis Cerier, hereinafter called the 
petitioner, for certain charges collect- 
ed for electric service which are al- 
leged to have been unjust. The action 
is brought pursuant to Public Laws, 
Chap. 238, § 27, which reads as fol- 
lows : 

“Illegal rates. Whenever com- 
plaint has been made to the Commis- 
sion covering any rate, fare, charge, 
or price demanded and collected by 
any railroad corporation or public util- 
ity, and the Commission has found, 
after hearing and investigation, that 
an illegal or unjustly discriminatory 
rate, fare, charge, or price has been 
collected for any service the Commis- 
sion may order the railroad corpora- 
tion or public utility which has collect- 
ed the same to make due reparation to 
the person who has paid the same, with 
interest from the date of the payment. 
‘Such order for reparation shall cover 
only payments made within two years 
before the date of filing the petition 
for reparation.” 

In the early summer of 1931, the 
petitioner, after consulting the com- 
pany and availing himself of experi- 
enced advice as to the type of unit and 
the best rate for electrical energy con- 
sumed, installed an electric refrigerat- 
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ing plant at his wholesale meat house 
in Nashua. This has been and is now 
being operated by a 74-horsepower 
motor. 

Electrical service is furnished pe- 
titioner under the company’s com- 
mercial power schedule — a 2-part 
rate consisting of an active con- 
nected load charge and an _ ener- 
gy consumption charge. The claim 
for the refund is based on the ac- 
tive connected load charge. Spe- 
cifically this latter charge is as fol- 
lows: “$2 per kilowatt for the first 
10 kilowatts of active connected load 
per month.” The petitioner’s active 
connected load was estimated by the 
company at 7} kilowatts, and the load 
charge was made on this basis. 

In April, 1935, the petitioner, hav- 
ing ascertained that he could have his 
active connected load determined ac- 
curately by measurement, the com- 
pany, at his request installed a demand 
meter at the service. This demand 
meter test showed the active connected 
load to be 4.3 kilowatts. From uncon- 
tradicted testimony of the petitioner 
it appears that the- unit installed has 
not been changed. 

Under the applicable rate the active 
connected load charge at 7} kilowatts 
is $15 per month, while at 4.3 kilo- 
watts it is $8.60 per month—a differ- 
ence of $6.40 per month. Upon this 
difference the petitioner bases his 
claim for refund. 

Petitioner was charged, and paid 
for, a 74-kilowatt demand from July, 
1931, to July, 1935. Following the 
demand determination the company 
made a refund for the months of May, 
June, and July, 1935, and has subse- 
quently charged petitioner on the basis 
of the 4.3-kilowatt load as determined. 
7 21 P.U.R.(N.S.) 
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The company claims that in estimat- 
ing the petitioner’s active connected 
load it followed an established trade 
practice whereby, in the case of small 
motors, one kilowatt of demand is es- 
timated for each horsepower rating of 
the motor. While an estimate of de- 
mand may vary widely from the actual 
demand as shown by a demand meter, 
it has been acceptable to the Commis- 
sion in the past as a measure avoiding 
large unwarranted capital expendi- 
tures. Under the rules of the com- 
pany no formula has been established 
for estimating the active connected 
load. Further, meters may be in- 
stalled at the option of the company 
only, although it admits that its prac- 
tice has been to measure demands up- 
on the request of the customer. Tariff 
rules as to estimating demand should 
be nondiscriminatory in character and 
sufficiently definite to permit the con- 
sumer, an engineer of the Commis- 
sion, Or a company representative to 
determine the proper estimate. As 
representative thereof the following 
rule, exercised by one utility in the 
state, is given as an example: 


Determination of Demand 


The sum of the lighting and power 
demands separately determined as fol- 
lows: 


Lighting: 85% of connected load 


“ 


Power: of largest 


50% 
appliance 
25% “ = “ of 2nd largest 
appliance 
10% “ - “ ofall 
additional appliances 


Under such a rule the demand in the 
instant case would be less than one- 
half that estimated by the company. 

The company admits that the orig- 
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inal load had been estimated anj 
charged for at too high a figure, by 
maintains that it fully discharged al 
its obligations to the petitioner by re. 
funding any overcharge collected fy. 
tween the time when the demand &. 
termination was requested and meas. 
urement thereof made. The petition. 
er claims reparation for four years 
ending July, 1935. It becomes neces. 
sary therefore to determine for what 
period, if any, the petitioner is entitled 
to reparation. 

[2] P. L. Chap. 238, § 27, provides 
that “reparation shall cover only pay- 
ments made within two years before 
the date of filing the petition for repa- 
ration.” The petition in this case was 
filed March 30, 1937, but the records 
show that the petitioner, accompanied 
by his attorney and a third party, had 
called at the office of this Commission 
with reference to the subject matter in 
March, 1935. Following this confer- 
ence, the petitioner’s demand was de- 
termined and the 3-month refund 
made by the company. Dissatisfied 
therewith, the petitioner, in August, 
1935, instituted an action for repara- 
tion in the superior court for Hillsboro 
county upon which the court refused 
to take original jurisdiction. Proper 
procedure would have brought the 
matter before the Commission either 
upon a petition from the utility, a joint 
petition, or a waiver of hearing upon 
petition of the complainant, P. L. 
Chap. 238, §§ 27, 28. 

We are of the opinion, however, 
that seasonable effort had been made 
by the petitioner to protect his rights, 
and while he misconceived his proce- 
dure under the statute, notice to the 
Commission and the utility, under the 
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circumstances disclosed of record, is sessed, and was damaged thereby to 
sufficient to establish the reparation the extent that the charges assessed 
period as two years prior to April, exceeded those which would have ac- 
1935. crued upon a demand of 4.3 kilowatts, 
We find that the charges assessed and accordingly is entitled to repara- 
were applicable, but were unjust and tion in the amount of $153.60 with 
unreasonable to the extent that such ‘mnterest at the rate of 6 per cent per 
charges exceeded those which would annum, to the date of this order, on 
have accrued at the maximum demand each payment between April 1, 1933, 
determined by metering; that com- and April 1, 1935. 
plainant paid and bore the charges as- Our order will issue accordingly. 





VIRGINIA STATE CORPORATION COMMISSION 


Harry C. Mayo 


Vv. 


Morris S. Hawkins et al., Receivers of 


Norfolk Southern Railroad Company 


[Case No. 6385.] 


Service, § 392 — Railroads — Sidetracks. 


1. A railroad company has a public duty to afford railroad facilities for the 
receipt and shipment of freight in car-load quantities to and from a pass- 
ing track adjacent to the shipper’s land, p. 350. 


Service, § 392 — Effect of lease — Sidetrack facilities. 


2. A lease entered into by a railroad with a coal company, whereby the latter 
had leased from the railroad a track and right of way adjacent to the land 
of a shipper, was held not to be a valid or legal defense to a complaint by 
the shipper against the railroad’s refusal to afford facilities for receipt and 
shipment of freight on a sidetrack, p. 350. 


[November 12, 1937.] 


| idee for order requiring receivers of a railroad to afford 
facilities for receipt and shipment of freight in car-load 
quantities to and from a sidetrack; service ordered. 
349 21 P.U.R.(N.S.) 
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By the Commission: By complaint 
filed with the Commission on Septem- 
ber 29, 1937, and as amended and filed 
on October 25, 1937, Harry C. Mayo, 
complainant, petitions the Commission 
to order and require the defendants 
herein to afford him facilities for the 
receipt and shipment of freight, in car- 
load quantities, to or from the side- 
track of defendants adjacent to com- 
plainant’s land with the warehouses or 
buildings thereon at the northeast in- 
tersection of Marshall avenue and 
Charles street in the city of Norfolk, 
Virginia. 

By order of the Commission dated 
October 11, 1937, the case came on 
for hearing before the Commission on 
October 28, 1937, Commissioners 
Fletcher and Oczlin sitting, Commis- 
sioner Hooker being unavoidably 
absent, and counsel for both parties 


stipulated that it would be agreeable 
for him to participate in the decision 
of the case after studying the evi- 
dence. 


Reuben E. Spandorfer appeared for 
complainant, and S. Burnell Bragg ap- 
peared for defendants. 

[1] Upon a consideration of the 
evidence and of the entire record here- 
in the Commission is of the opinion 
that the railroad track adjacent to com- 
plainant’s land is a passing track as to 
complainant under the issues raised in 
this proceeding and that therefore it is 


the public duty of defendants to afforg 
complainant railroad facilities for the 
receipt and shipment of his freight, 
in car-load quantities, to and from 
said track adjacent to complainant's 
land. 

[2] The Commission is also of the 
opinion that the lease dated June 1, 
1936 (filed as and made a part of the 
record herein), which defendants have 
entered into with W. C. Wright Coal 
Company, Incorporated, whereby the 
latter has leased from the defendants 
the railroad track and right of way 
adjacent to complainant’s land, is not 
a valid or legal defense for defendants 
to the complaint herein, and that com- 
plainant is entitled to the relief which 
he seeks. 

It is therefore ordered, that defend- 
ants, Morris S. Hawkins and L. H. 
Windholz, receivers of Norfolk South- 
ern Railroad Company, be, and they 
are hereby, ordered to afford com- 
plainant, Harry C. Mayo, railroad 
facilities for the receipt and shipment 
of freight, in car-load quantities, to 
and from the railroad sidetrack adja- 
cent to complainant’s land at the north- 
east intersection of Marshall avenue 
and Charles street in the city of Nor- 
folk, Virginia, fronting 110 feet on 
the east side of Marshall avenue and 
130 feet on Charles street, notwith- 
standing the lease dated June 1, 1936, 
referred to in the next preceding para- 
graph hereof. 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Enterprise Coal Mining Company 


Pennsylvania Telephone Corporation 


[Complaint Docket No. 11399.] 


Evidence, § 11 — Assumption as to alleged errors — Classification of toll calls, 
1. It is reasonable to assume that the same kind of an error on the part 
of telephone operators, in the classification of toll calls as to the party 
assuming payment therefor, would not be made on five different calls, on 
five different occasions, handled by five different operators, p. 352. 


Payment, § 21 — Statement by telephone company — Toll charges. 


2. Compliance by a telephone company with a demand that duplicate toll 
statements be supplied to telephone subscribers daily would place an undue 
burden and unreasonable expense on the telephone company, where original 
tickets for all originating toll calls are retained in the commercial office of 
the company and are accessible for check on the premises, against the state- 
ment of toll charges rendered to the subscriber, p. 352. 


[December 13, 1937.] 


peaerage by telephone subscriber against threatened sus- 
pension of service for nonpayment of disputed toll charges; 
dismissed. 


By the Commission: Complainant 
alleged that respondent threatened 
suspension of telephone service for 
nonpayment of certain charges cover- 
ing long-distance service which had 
been disputed by complainant; that 
the calls in question were placed on 
a “sent collect’ basis and should, 
therefore, have been billed to the 
called party, Frick-Reid Supply Cor- 
poration of Pittsburgh, Pennsylvania, 
to whom the calls had been made and 
not charged to the account of com- 
plainant. Complainant specifically re- 
quests that the disputed charges be 
temoved from its bill; that respondent 
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be required to furnish a daily record 
of all toll tickets with the charges 
thereon; and that respondent be pro- 
hibited from threatening suspension 
of service if disputed charges, ar- 
bitrarily or incorrectly made, are not 
paid. 

Respondent admits complainant was 
notified that service would be sus- 
pended unless charges for long- 
distance calls be paid, and states that 
it made an investigation of the indi- 
vidual calls in question with the re- 
sult that it was disclosed that the long- 
distance calls made to Frick-Reid Sup- 
ply Corporation by complainant were 
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not placed on a “sent collect” basis. 
At the hearing two employees of com- 
plainant testified that five long- 
distance calls, billed by respondent to 
complainant, in the total amount of 
$5.85, were all made by one employee 
in the presence of the other and that 
the calls were made “sent collect’ to 
be billed to the called telephone sub- 
scriber in Pittsburgh. The defense 
of respondent is principally that the 
calls in question were not made “sent 
collect” but as “sent paid” calls at the 
station-to-station rate and were prop- 
erly billed, therefore, to complainant. 

Photostatic copies of five toll tick- 
ets forming the basis of the disputed 
charges were offered in evidence by 
respondent, and five different long- 
distance telephone operators of re- 
spondent testified as to their au- 
thenticity. The record shows that 


each of the calls in question was 


handled by a different operator, on 
different dates, and the operator 
handling the call in each instance tes- 
tified that the call in question was not 
made on a “sent collect” basis as no 
notation to this effect appears on the 
associated toll ticket. The record 
shows that the period of service of 
these long-distance operators averages 
nine years, and all testified that they 
would have marked the toll tickets 
“sent collect” (usually abbreviated on 
the toll tickets to the word “collect’’) 
if the calls had been made on that 
basis. 

The record further shows that re- 
spondent endeavored to have Frick- 
Reid Supply Company, Pittsburgh, 
Pennsylvania, pay for the calls after 


complainant disputed the charges, byt 
that respondent was advised by Frick. 
Reid Supply Company that reversal of 
the charges was not acceptable. 

[1, 2] It appears reasonable to as- 
sume that the same kind of an error, 
in the classification of the five toll 
calls as to the party assuming pay- 
ment therefor, would not be made on 
five different calls on five different oc. 
casions, and handled by five different 
operators. 

Compliance with the demand of 
complainant that duplicate toll state- 
ments be supplied to telephone sub- 
scribers daily would place an undue 
burden and unreasonable expense on 
the telephone company. Original 
tickets for all originating toll calls are 
retained in the commercial office of 
the telephone company, and are acces- 
sible for check on the premises, 
against the statement of toll charges 
rendered to the subscriber. 

The records shows that the disput- 
ed charges were not arbitrarily or un- 
reasonably made against the account 
of complainant, and that the service 
of complainant was not actually in- 
terrupted by respondent. 

In view of the facts disclosed by the 
record, all of which have been given 
careful consideration, we are of the 
opinion and find that respondent prop- 
erly charged the toll calls in question to 
the account of complainant, and was 
justified in enforcing the collection of 
such charges in accordance with its 
established collection practices; there- 
fore, 

Now, to wit, December 13, 1937, it 
is ordered: That the complaint be and 
is hereby dismissed. 
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ACCEPTANCE! 


ngineering executives purchase equipment on demonstrated performance. That 


ulcan Soot Blowers are on the preferred list of engineers who buy because 
{ demonstrated lowest maintenance sound engineering and the ruggedest con- 
ruction ever built into Soot Blowers, is evidenced by the following partial list 
f representative contracts installed or sold in 1937. 





Allis Chalmers Co. .........-. West Allis, Wis. 
Ames, City of 

Atlantic Refining Co. ........5005 Atreco, Texas 
Baltimore Transit Co. ........+++ Baltimore, Md. 
Bethlehem Steel Co. ....... Sparrows Point, Md. 
Chain Belt Company Milwaukee, Wis. 
Columbia E ling & Stamping Co., Terre Haute, ind. 
Container Corporation Carthage, Ind. 
Continental Diamond Fibre Co. ....Newark, N. J. 
Crosley Radio Corporation Cincinnati, Ohio 
Eldora Gold Mines Port Hope, Ontario 
Elgin, Joliet & Eastern R. R. Co Gary, Ind. 
Formica Insulating Co. .......... Cincinnati, Ohio 
Globe Steel Tubes Co. ......... Milwaukee, Wis. 
Hamilton Coke & Iron Co. ....... Hamilton, Ohio 
Helwig Silk Dyeing Co. ....... Philadelphia, Pa. 
Hudepohl Brewing Co. ......... Cincinnati, Ohio 
Jose Arechabala Socieda Cardenas, Cuba 
Kaukau Sugar Co. .........65. Honolulu, Hawaii 
Kendall Refining Co. ............- Bradford, Pa. 
Keystone Public Service Co. ........ Oil City, Pa. 
Latonia Refining Co. .........0e00- Latonia, Ky. 
Lehigh Portland Cement Co. ...... Oglesby, Iii. 
McAndrews & Forbes 

M Street Heating Plant 





MacSim Bar Paper Co. ..........- Otsego, Mich. 
Mendocino State Hospital ....Mendocino, Calif. 
Metropolitan Edison Co. ..........- Reading, Pa. 
Municipal Power Piant ‘ 
N. Y. State Electric & Gas Co....Dresden, N. Y. 
Ohio Power Co. ......eeeeeues Windsor, W. Va. 
Pennsylvania Electric Co. .........++ Sewart, Pa. 


Republic Oil & Refining Co. 

Republic Steel Co. ........--eeees Thomas, Ala. 
Rochester & Pittsburgh Coal Co.....Lucerne, Pa. 
Schervier Hospital 

Sherwood Refining Co. 

Sloan Blabon Co. 

A. E. Staley Mfg. Co. 

Thilmany Pulp & Paper Co. ...... Kaukauna, Wis. 
Tide Water Power Co. ...... Wilmington, N. C. 
Timken Roller Bearing Co. ....... Columbus, Ohio 
United Refining Co. ..........20005 Warren, Pa. 
U. S. Military Academy 

Vacuum Oil Co. 

Village of Hinsdale 

Washington Gas Light Co 

Westinghouse Elec. & Mfg. Co...Mansfield, Ohio 





ulcan Soot Blower Corporation does not 
build down to a price. Vulcan builds into their 
bquipment thirty-three years of experience; 
built by highly skilled engineering and plant 
personnel of long service, using the highest 
pe material that hard exacting service has 
Pemonstrated is the most practical for its 
purpose. The result is trouble free, long years 


of service, making unnecessary frequent ser- 
vicing—and when service is required, skilled 
field engineers on their rounds, offer it gladly 
to maintain your Vulcan equipment in top con- 
dition. Just ask the Vulcan Sales or Field En- 
gineer WHY Vulcan build into their equip- 
ment the most rugged, trouble free, lowest 
maintenance you can buy. 


VULCAN SOOT BLOWER CORP., Du Bois, Penna. 
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Link Belt Announces 
New Crusher 


NEW Two-Roll Spring-Relief Coal Crush- 
A er, known as Chain Drive Type “C,” has 
been developed and placed on the market by 
Link-Belt Company, Chicago. A number of 
these crushers have been installed, the manu- 
facturer having preferred to withhold official 
announcement pending receipt of field tests of 
machines in service under a variety of condi- 
tions. The standard sizes include crushers with 
rolls of 26”, 30” and 36” diameter. 


rc 
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Chain Drive Type “C” Two-Roll Crusher 


Among the desirable features noted are: 1, 
simple, compact design, saving space; 2, un- 
breakable all-welded steel framework, com- 
bining lightness with strength; 3, ease of ad- 
justment for any size of product, within the 
crusher range; 4, smooth, quiet operation; 5, 
low maintenance cost. 

New catalog No. 1654, covering all sizes, 
will be sent upon request addressed to Link- 
Belt Company, 300 W. Pershing Road, Chi- 
cago, or other office of the company. 


Aluminum-Coated Insulators 


A ets ce ta its copper-coated radio in- 
terference-free pintype insulators, known 
as Silentypes, the Ohio Brass Company, Mans- 
field, Ohio, has brought out a complete line of 
these insulators with aluminum-coated heads. 
The new design is intended for operators who 
might prefer to use an aluminum-headed in- 
sulator for aluminum conductors. 

Radio interference levels are from 1.4 to 
3 times the line to ground voltages, providing 
a wide margin of protection over service 
voltages. These values are obtained by elimi- 
nating air in series with porcelain at the tie 
wire and pin hole. The metallizing on the head 
causes most of the lines of flux to pass direct- 
ly into the porcelain, preventing the overstress 
of air at the conductor and tie wire. The top 
shell is undercut slightly and the metallizing 
brought part way up on the undercut groove, 
thus causing the flux to pass into the porce- 
lain. If the metallizing would be terminated 
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on a regular insulator head, instead of in the ” 
groove, corona would form at the edge of the 
metal coating and cause radio interference, © 
Air is eliminated from the pin hole by cement. 
ing a metal thimble into the pin hole. 


New Phototube Pyrometer 
Catalog 


Ans 28-page Pyrometer Catalog, No, | 
1101D, has just been published by C JV 
Tagliabue Mfg. Co., Park and Nostrand” 
Avenues, Brooklyn, N. Y. 

This book describes and illustrates many’ 
unique features of TAG CELECTRAY Ip - 
dicating, Recording and Controlling Pyro.” 
meters and Resistance Thermometers, which” 
utilize a phototube, mirror galvanometer and 
a beam of light. This construction offers in- 
stantaneous action, accuracy of 0.1 per cent” 
and high sensitivity. Large illustrations show- 
ing the mechanisms of various models are 
clearly marked and thus provide quick under- 
standing of the instruments’ operation. 

Copies of this catalog may be secured free 
of charge from the manufacturer. 


Harnischfeger Appoints 
A. F. Riehle 


HE Harnischfeger Corporation of Mil- 

waukee announces the recent appointment 
of Mr. Abbot F. Riehle to the position of 
sales manager of the Smootharc Welder and 
Welding Electrode Division. 

Mr. Riehle is a graduate of the University 
of Pennsylvania with a degree of mechanical 
engineering, and for ten years was in charge of 
the sales and management of the Riehle 
Brothers Testing Machine Company of Phila- 
delphia, which was later taken over by Ameri- 
can Machine and Metals, Incorporated, where 
he continued in charge of sales. 


G E Announces Promotions 


Ou E. Wilson of Bridgeport, Conn. 
vice president in charge of General Elec- 
tric’s appliance and merchandise department 
since 1930, has been elected executive vice 
president of the Company, a new position, it 
was announced recently by President Gerard 
Swope. 

At the same time, Mr. Swope annnounced 
the election of Philip D. Reed as assistant to 
the president. Mr. Reed entered the employ of 
General Electric in 1926, and since 1934 has 
been general counsel of the lamp department 
with offices in New York. 

Mr. Wilson, a native New Yorker, has been 
with General Electric and one of its com 
stituent companies, Sprague Electric, sime 





strated is Baker Heavy Duty Line Construc- 
and Maintenance Model 1950. Several 
) and interesting features contributing to 
arance, economy and safety are presented 
bis model. See it in our new catalog. 


aker Steel Utility equipment in- 

des—Line Construction and 
aintenance Bodies; Light, Medium 
d Heavy Duty~—Telephone Instal- 
ion and Service Bodies — Cable 
licer Trailers~Pole and Material 
ailers— Aerial Ladder Units — 
inches and Power Take Offs — 
le Derricks—Reels. 





@ The new 1938 Catalog of Baker Steel Utility 
Bodies and Equipment is ready. Its pages are full of 
interesting illustrations, diagrams and specifica- 
tions of the latest developments in Utility Service 
Equipment ... newest contributions to efficiency, 


economy and safety. 

You'll find this new Baker Book convenient and 
helpful in considering your line service equipment 
needs for 1938. Send for your copy today. 
The BAKER-RAULANG COMPANY, Utility Body 
Division, West 80th Street, Cleveland, Obio. 


Utility Body Division 
THE BAKER-RAULANG CO. 
W. 80th St., Cleveland, Obio. 


Gentlemen: 
Please send me a copy of your 1938 Catal« 


Name and Title 
Company 
Address 
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1899. Few industry. executives have had the 
broad experience which he brings to his new 
assignment. Beginning as an office boy 38 
years ago, he has served in practically every 
function of the business and in many capac- 
ities. 


Frigidaire Opens New Branch 


N recognition of the increasing importance 

of Alabama as a market for the electric 
appliances it manufactures, Frigidaire Divi- 
sion, General Motors Sales Corporation, has 
established in Birmingham a company-owned 
branch, according to a recent announcement by 
Carl A. Copp, general sales manager. 

Frigidaire’s business in Alabama has in- 
creased to such an extent that it can be better 
served through headquarters in Birmingham 
than elsewhere, Mr. Copp said in making the 
announcement. The company anticipates still 
further improvement, he said, and is setting 
up an organization with that objective in mind. 

L. W. Curl, long-time Frigidaire executive 
and now Eastern zone manager, has been ap- 
pointed district manager at Birmingham. 

E. L. Williams, Pacific regional household 
sales manager of Frigidaire, was recently ap- 
pointed manager of the Los Angeles district. 


Edison Promotion Plan 
CoS Edison Company put a new 


promotional plan into effect January 1, 
according to E. F. Jeffe, vice president. 
Through codperation of approved electrical 
appliance dealers, residential electric custo- 
mers of the company and its affiliated com- 
panies in Brooklyn, Queens and Westchester 
may obtain a “merchandise credit” on the pur- 
chase of appliances in proportion to the 
amount of electricity used by them during the 
previous month. It is, according to Mr. Jeffe, 
an appliance step-down price plan available for 
residential users of electricity. 


New Cable Ripper Cuts Cable 
Easily and Quickly 


A Cable Ripper introduced by the Ideal 
Commutator Dresser Company, 1558 Park 
Avenue, Sycamore, Illinois, rips cables with 
but one simple motion, with- 
out danger of cutting the 
wires. This is just the tool for 
use on non-metallic sheathed 
duplex metals. 

It is a safer means of rip- 
ping cables—eliminates the 
necessity of using a knife or 
other outworn methods. 

No wasted motions are nec- 
essary—the ripper is squeezed 
onto the cable and pulled, thus 
ripping the cable cleanly and 
accurately without gouging. 

The Ideal Cable Ripper can also be used for 
ripping the outer sheathing of other cords, 
lead cable, etc., where outside diameter is § 
inch or smaller. 
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Baker-Raulang Issues 
New Catalog 


f &~ new catalog just announced by Baker. 
Raulang Co. is by far the largest and 
most complete one this vehicle manufacturer 
has ever issued. There are several new utili 
bodies shown—several new sizes of “a 
model. Each body described embraces a num- 
ber of improvements and refinements found 
practical in the daily use of their predecessors, — 
For example: the new Weathertight Doors — 
are definitely weatherproof—being made s0 
through a new and exclusive Baker patented 


New Vehicle Catalog 


construction. Water—rain or wash—just can-” 
not get into the compartments covered with ” 
the new Baker Weathertight Doors. And this 7 
is a feature of vital importance in electric 7 
construction and maintenance work. 

Safety is achieved in a new and greatly © 
improved method of general overall body ~ 
design. In a most practical manner the pike 
poles and derrick legs are wholly enclosed, 
and the ladders are recessed within the out- 
side body line; placing Baker bodies ahead 
of various State Highway Safety Regulations. 

A new line of crew-carrying-cabs are in- 
cluded. Baker All Steel Line Bodies are effi- 
ciently designed for crews of 5, 6 or 7 men; 
and for use on either the conventional type of 
chassis or the newer cab over engine models. 

The new Baker trailers are also shown for 
the first time; pole trailers, cable splicing 
trailers, line material trailers and pole dinkey. 
Also shown are a full line of electric utility 
winches, power take-offs and derricks. 


Perkin Award for Dr. F. J. Tone 


HE Perkin Medal for 1938 was presented 
T to Dr. Frank J. Tone, President of The 
Carborundum Company, at a recent joint 
meeting of the American Section of the So- 
ciety of Chemical Industry and the American 
Chemical Society, held at The Chemists’ Club, 
New York City. James G. Vail, Chairman, pre- 
sided over the meeting. 
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STORE LIGHTING 












— 


Minimax Stores, Houston, Texas, with “Louvre Lens” lighting. Two-fold merchandising 
objectives accomplished : (one) Indirect lighting for newness and modern _— 
and (two) downward or “punch” lighting delivered on merchandise displayed 


GD “Loure Lens” 


An ingenious innovation of moulded, heat-treated 
glass, that when used in conjunction with Indirect 
Lighting, unfolds vast new fields for Utility Companies’ 
Lighting Departments. 


The 
Enpwsn EF. 
=f 
Commny 
2615 Washington Blvd. 
St. Louis, Mo. 
ORKING HAND-IN-HAND WITH UTILITY LIGHTING DEPARTMENTS 
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Particularly 


in 
1938 


I. CREATIVE ABILITY 
2. SALES ABILITY 
3. SERVICE FACILITY 


are the three ““MUSTS”’ of successful Advertising 


’ Medium Management... 


@ Creative Ability —to provide something new, something 
different, something interesting which attracts Buyers. 


@ Sales Ability — to convince Advertisers that both the 
Advertisement and the Medium are well worth the money 


they represent. 


Service Facility —to place, time and control that adver- 
tising to the best interest of the advertiser whether his 
advertising message be addressed to the Neighborhood 
or the Nation — 


A constant experience of nearly 50 years guides 


BaRRON G. COLLIER, INC. 
745 Fifth Avenue, New York 
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TRANSFORMERS 


5000 Kw. 3 phase 
Self Cooled 


S OME of the largest utilities in the country use Pennsylvania 
Power Transformers. The many economy-promoting advan- 
tages of these modern transformers are de- 
scribed and illustrated in Bulletin 340. 


Write for your copy 


TRANSFORMER CO. 


L?Ole=ISLAND AVENUE, ns 


PITTSBURGH ¢ PENNA. 
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The Field Performance 
Of This Burnham Gas Boiler 
Equals Its Shop Test 


UST naturally no boiler manufac- 

turer deliberately handicaps a shop 
test. Everything is done under the 
most favorable conditions. If then a 
boiler can in actual field operation, 
equal the shop test, it makes you 
stop and think. 


As a matter of fact the Burnham 
was approved under the new A.G.A. 


requirements, 


There are very definite reasons for 
this boiler’s fine performance. Send 
for Catalog. Get the facts. See for 


yourself, 


Bunham Boiler prporali 


IRVINGTON, NEW YORK 
ZANESVILLE, OHIO 


Representatives in All Principal Cities of the United States and Canada 
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has been continuously 
fact that it too most treliables a 
permanent insulation known 
THE KERITE Wise2Aii2 COMPANY INS 


NEW YORK CHICAGO SAN FRANCISCO 
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INDUSTRIAL 
FLASHLIGHT 


‘Stands the Gaff" 


General all-around hard usage in industrial ser- 
vice has shown conclusively that the “EVEREADY” 
Industrial Flashlight can “Stand The Gaff”. 
Bounced around on concrete floors and many 
other places are everyday shop experiences 
and each time this “EVEREADY” has come through 
unmarked. Its bright beam does not even flicker. 
The fact that it has no exterior metal parts is 
vitally important when working around ex- 
posed electrical connections and “hot” wires. 


NATIONAL CARBON COMPANY, INCHHO 


CHICAC 
























General Offices: New York, N.Y. © Branches: Chicago, San Francisco 
Unit of Union Carbide UCC] and Carbon Corporation 





RE 


Thi 
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To supplement your organization . . . to save you the cost of 
breaking in additional linemen . . . to enable you to avoid dis- 
charging new men when projects near completion . . . 

To build rural lines on a production basis at surprisingly low 
costs ... to save you time and trouble as well as money. on 
your extra rural or transmission line construction. 

These are the services Hoosier Crews have been performing 
for 17 years and are ready to perform for you. 





a) 
ENGINEERING COMPANY 


46 SO. 5TH ST., COLUMBUS, OHIO _ NEW YORK 
Canadian Hoosier ppeneuing Company, Lid. 
n 


RECTORS OF TRANSMISSION LINES 


OOSIER 
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Cover provided with liberal overhanging 
flange furnishes a definite shed for water. 


Improved Cover Clamps secure cover 
tightly in place. 





Porcelain Stud-Type Bushings are co- 
ordinated with winding insulation. 


Advanced Core and Coil Assembly with re- 
inforced end-turns and all the latest fea- 
tures to insure continuous service. 


Copper-bearing steel tank is strong yet 
light in weight. 


Coordinated Bushing 


Public Utilities Fortnightly 


Details that are Essential for Good Service 


Distribution Transformers 


AN investigation of utility companies’ service records 
on distribution transformers will conclusively prove 
that stud-bushing type transformers with coordinated 

ings and insulation are more reliable, have less fail- 
ures and require less maintenance than other types of 
distribution transformers. 


All Wagner stud-bushing type HEB distribution trans- 
formers are equipped with bushings that are coordinated 
with the winding insulation. In other words, the insula- 
tion level of the windings of a Wagner type HEB trans- 
former is higher than the insulation level of the bushings 


Wagner Electric Corporation 
6400 Plymouth Avenue, Saint Louis, Missouri 


Gentlemen: 


Send today for literature 
on these transformers 


and the two are properly coordinated to cause line surges 

to flashover the bushings on the outside of the tank. tank. 
There are many other details that are essential for a 
transformer to give satisfactory service. A few of the 
essential features of Wagner type HEB are 
pointed out above. Wagner transformers have many 
other improved features, which for the lack of space 
cannot be described here. If you desire full information 
on these transformers, mail the coupon shown below. 
It was placed there for your convenience. e 


TD338-1BA 


I am interested in your Stud-Bushing type HEB distribution 
transformers. Will you please send me full information on 
these transformers. 


WagnerE lectric Corporation 


5400 Plymouth Avex 


Motors Transformers Fans Brakes 


City... 


eee 
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How toSa 
Make-up 


and Boost Turbine Hours 





Over half the power generated 
for industry in America comes 
from turbines using Gargoyle 
D.T.E. Oil Light. Socony- 
Vacuum’s experience with over 
9,000 turbines helps find oper- 


ating economies 


Fe LENGTH OF SERVICE and turbine 
hours per gallon of “make-up,” no tur- 
bine oils measure up to Gargoyle D.T.E. Oil 
Light. That is why more than half the coun- 
try’s turbines rated 5000 kw. and over use 
them exclusively. This wealth of turbine 
operating experience Socony-Vacuum 
places at the disposal of your men. 


Socony-Vacuum has “kept cases” on tur- 
bine operation. This experience is made 
available without cost to turbine men. 
Pamphlets prepared on this subject will be 
sent at your request. In addition, see the — 
new movie called “The InsideStory,”’ which 
reveals exactly what Correct Lubrication 
does. Just write to the nearest Socony- 
Vacuum office for these aids. 


“*72 Years o yf Experience Calling “i 


That is what the chief of a great utility 
wrote to one of his station superintendents. 
For when the Socony-Vacuum Represen- 
tative calls on you, he brings to your prob- 
lems the greatest experience in the oil busi- 
ness. Many operators find this experience 
helps them to chalk up records for efficiency 
and economy. Why not'make sure to see if 
our man has something you can turn to 
your advantage? 


SOCONY-VACUUM €& 


OIL COMPANY, 


iL OF NEW YORK DIVISIO HITE STAR DIVISION - LUBRITE 


VISION ~~ WHITE EAGLE DIVISION - WADHAMS DIL C¢ 


MAKERS OF MOBILGAS, MOBILOIL, 


MPANY ENERAL PETROLE 


INCORPORATED 


M 


GARGOYLE INDUSTRIAI 
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ou Can Get More for Your Money in a Truck 
olay... in These New INTERNATIONALS 





a? 


The Home Telephone & Telegraph Co., Fort Wayne, Ind., uses this Half-Ton International Model D-2 Truck in its 
maintenance and service work. 


You probably have admired the stream- als. There is a full line, 26 models in 79 
lined exterior of the New Internationals... wheelbases, from the Half-Ton unit to the 
when you examine and drive these trucks powerful Six-Wheelers. See our nearby 
you will admire the many sound engineer- Company-owned branch or International 
ing improvements which are advancing the dealer for complete details on the New In- 
International reputation by providing peak __ternationals. 
performance at low operating cost. Every 
type of load—every kind of hauling—can IvterNaTiONAL Harvester Company 
be exactly suited by these new Internation- 180 North Michi ne 

2 gan Avenue Chicago, Illinois 


INTERNATIONAL TRUCKS 
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Better Lines 
Porcelain Products Insulators 





PORCELAIN PRODUCTS, INC. 
PARKERSBURG, W. VA., U.S. A. 


HI-VOLTAGE INSULATORS —SINCE 1894 











MASTER-LIGHTS 


“THE MOST POWERFUL AND SERVICEABLE” 


HAND SEARCHLIGHTS— 
WORKLIGHTS— 
REPAIR CAR ROOF LIGHTS 


MADE SPECIALLY FOR 
ELECTRIC—GAS—TELEPHONE— 
RAILROAD REPAIR CREWS 


WRITE FOR FOLDER 


“MORE IMPORTANT /6 CARPENTER MANUFACTURING CO. 
THAN EVER BEFORE Cambridge, Mass.—Cable address “Portalite” 
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LEVELANDS----- 


"Set A Fast Pace for the Pipeline Jobs” 


| MOST COMPLETED TRENCH FOOTAGE 
ith Them You Get) wocr jetuaL WORKING HOURS (re" SFM 


If you would meet and beat esti- 
mates on your trenching jobs you 
must have machines that will de- 
liver the maximum footage, under 
all soil conditions, and do the work 
with a minimum of delays and at 
lowest operating costs. The Cleve- 
land Baby Digger Model 95 and the 
Cleveland Model 110 enable you to 
accomplish just these results. 





lend Baby Digger Model 95—Operating in confined area of Why? — Because: Compact, fast, 
city street—note how easily obstacles are passed. tough, powerful and with all dead 

right eliminated they answer completely your requirements. Correctly designed 

d ruggedly constructed machines, 

ey have the built-in qualifications 

handle the gruelling main line 

prk; extremely compact, flexible 

d easy to move around on the 

b they afford maximum machine- 

age in the crowded conditions of 

ies and towns. 


unstintingly spending money on 

nstruction “Cleveland” enables 

u to save time and money on 

ery job and beat your estimates. ee an that ee ae ee Mt him we 
rite today — let us show you how without obligation you can have this proved on 
ur own work. 


ts specially built trailers, at track 
speed, Clevelands make machine 
trenching available on more jobs. 


\ | a\ Easily transported on their own 
) \Vs ; 
< 


THE CLEVELAND TRENCHER COMPANY we 


“Pioneers of the Small Trencher” W 
20100 St. Clair Ave. Cleveland, Ohio 
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TWIN FURNACE 
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STEAM 


STEAM 
GENERATO 











KEYSTONE 


PUBLIC SERVICE 








DESIGN CONDITIONS 


Capacity, lb. per hour 

Pressure, lb. per sq. in. 

Final steam temperature . F 
Unit is fired with Pennsylvania coal, 

pulverized in a conical ball mill (Hard- 


inge type). 
FOSTER WHEELER 
CORPORATION 
165 BROADWAY, NEW YORK, N. Y. 


Maximum flexibility of operation is 
provided by twin, independent fur- 
maces; superheat is accurately con- 
trolled by variable firing of the fur- 
naces—no gas is by passed; single gas 
pass through boiler provides low draft 
loss. The compact setting requires only 
27 ft. by 25 ft. by 30 ft. above floor line. 


FOSTER W WHEELER 
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INNEAR 


ROLLING DOORS 


TOR CONTROLLED 


+ For Your Home 


Touch a button ... or turn a 
key! And from the car seat 
or other convenient point you 
open or close the door. No 
wading snow. No tugging or 
struggling. Door raises UP — 
out of the way — quickly and 
smoothly. A convenience every 
modern home should have! 
Both door and operator are 
built to give lasting service... 
to easily install . . . and to cost 
surprisingly little. Ask for the 
details NOW. You can’t be 
sure of the best until you do. 








or Your Business 


Kinnear Motor Operated Doors 
e an “ace” in building modern- 
ation. They take a healthy 
lice off of mounting labor and 
pace costs. Opening and clos- 
ng easily and quickly by con- 
eniently located control but- 

ons, they save wasted steps, 

ime and money. Raising ver- 
ically and coiling above the 
i y take no useful 
Years of 

ervice, in all classes of build- 
ngs, have proved the economy 

f their heavy duty, durable 

onstruction. 
rite for details on Kinnear’s 
omplete line of Upward Act- 

ing Doors. 


Offices and Agents in Principal Cities 


THE KINNEAR MFG. CO. 


2060-80 FIELDS AVE. COLUMBUS, OHIO 
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TIME~COST! 


Saved On. Every Hammer Job 





@ The best evidence of the pre 

economy of the self-contained ( 
self-powered Barco Portable Gasoline Hammer is {fot 
in performance records reported by users everywhe 
The following from a New England Public Utility is typid 


“The Barco Hammer has been in constant operat 
ever since we received it .. . and has more than git 
satisfaction. The machine has already recovered for 
about half of its cost in the short time it has been in us 


Biren MABUEACT OSS S : 


q BARCO 2” sis 
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YDRAULIC TURBINES 


FRANCIS AND HIGH SPEED RUNNERS 


* Penstocks 

* Butterfly Valves 

* Power Operated Rack Rakes 
*& Gates and Gate Hoists 

* Electrically Welded Racks 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 

















~ iia mer HOv 


me) saeeer & J Pp \ 0d é y) ray p p L 
EFFICIENTLY . and ECONOM 


WHEN you use Double Seals you get doubly 

tight connections. Note how the 2 faced 

flare of the tubing fits snugly over the 2 

machined seats of the fitting to make mechan- 

ically strong copper tube connections. Every 

Double Seal joint is a union joint and only Hays 

Double Seals tie in 100% with iron pipe in a 

wide selection of styles and sizes. Connect appliances and 

instruments; install] water and gas service lines and use the 

Hays Copper Plumbing Method for general utility work. It's 

tested under se- derwriters’ Labora- 

vere stresses and LJ tories. Send for 
approved by Un- cule details. 


HAYS MFG. CO. oe ERIE, PENNA. 


HAYS DOUBLE SEALS 
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DAVEY LINE CLEARING SERVICE 
Davey Men Are~— 
@ Satisfied Workers 
@ Specially Trained 

@ Well Paid 


@ Eager to Serve 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 


Jere 
This booklet tells he 


to TAKE THE “GUES 
OUT OF AIR CONDITIONIN 


Send for your copy 


If you are interested in the present 
and the future of air-conditioning, 
you will be interested in this inform- 
ative, illustrated booklet. 


For this booklet tells how Elec- 
trical Testing Laboratories can help 
you get the FACTS on unit air con- 
ditioners, complete air conditioning 
installations or such component 
parts as fans and blowers, motors, 
condensing units, heat transfer coils, 
refrigerator equipment, pumps, ait 
filters and control equipment. A 
copy will be sent you promptly on 
request. No charge or obligation 


ELECTRICAL 
TESTING 
LABORATORII 
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FOR 1938 


FLU TRUCKS 


FULL LINE 
/2 10 
l2 TONS 


@ GMC offers for 1938 three 
new light and “‘light-heavy”’ 
models—a new 34-ton, new 1- 
ton, new 14-ton — built for 
lowest-cost service. GMC also 
offers full coverage in the 
medium and heavy duty 
fields—including a full line of 
lowest priced standard cab- 
over-engine models, capaci- 
ties 1% to 12 tons! See the 
1938 GMCs now—get the new 
low prices. See, try, buy 
GMC, the newest in trucks! 


Time payments through our own Y. M. A. C 
Plan at lowest available rates 


Hel’ 3/4-TON 


A A ee 
<< o- Oi @, 





5 or ane 


att Pa 


422M 1'/4-TON 

=A — 
ms ofan) - 9 i = 
ASS — 


reo N=" 


ENERAL MOTORS TRUCKS € TRAILERS 
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Increase the Output ¢ 
typed forms per operat 
50% .... and 


Every day in public utilities and hundreds of other 
businesses the Egry Speed-Feed demonstrates its 
unmatched performance and ability to effect sharp 
economies in time, labor and money in the typing of 
all multiple copy business forms ... at a cost of 
less than 2c per day for only one year! 


EGRY 


Instantly attached or detached without the use of 
tools, or interfering in any way with the construc- 
tion or operation of the typewriter, the Egry 
Speed-Feed, in one minute, con- 

verts any typewriter into a prac- 

tical billing machine using Egry 

Continuous Forms. Carbons are 
automatically inserted and_ re- 

moved, making all the time of the 

operator productive, thereby in- 

creasing the output of typed forms 

50% or more and eliminating the 

use of loose carbons and 

forms and of costly pre- 

inserted one-time carbons. 

All copies kept in close 

registration. Up to 300 sets 

of forms may be written 

with a single loading of 

carbons. 








Get all Ge facts. Demonstrations 
arranged in your own office without 
cost or eepeenen. Address Depart- 
ment F-217 


The EGRY REGISTER Compan 
Dayton, Ohio 


SALES AGENCIES IN ALL PRINCIPAL CITIES 
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| E conductor 
IPPORTS cna FITTINGS 


metimes erroneously thought of as 
prely an incidental part of a substation 
twork, conductor supports and fittings 
tually form an extremely important 
rt of a system. A failure at any one 
pport or joint is sometimes as costly 
the system as the breakdown of a 
achine. R&IE carefully designed and 
operly made conductor equipment is 
e choice of many Utilities where con- 
huity of service is paramount. Tested 
signs, excellent quality materials, and 
re in manufacture, form the founda- 
bn for the production of R&IE conduc- 
supports and fittings. 














=) 


RAILWAY& INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in principal cities 





sad — oe Full ze P 


ARC 
WELDER 


Here’s thrilling news! 
full size, heavy du 
din Electric A WELDER 

—only $39.25 with De Luxe 

Accessories! Not a toy, bui a 

b 100-pound man-sized ma- 

chine that welds all weildable 

metals and alloys with amaz- 

ing efficiency, everything from 

cast iron parts to light sheet 

metal. A sturdy, welded-steel- 

construction machine, yet 

easily portable on casters. 


WORKS FROM 110-VOLT SOCKET 
Simply plug into any 110 or 220 volt A.C. electric 
socket. Economical—costs only a few pennies an 
hour to use. Often pays for itself or first or 
second job. Can be carried right te outside 
in auto truck or side car. as complete heat 


controls. Anyone can use easily. Instructions for 
doing all kinds of welding jobs inclu 
Detalis 


Send no money! Write today for fascinati 
facts about this new Aladdin ARC WELD 
with De Luxe Accessories. Aladdin is the ideal 
welder for Public Utility service, maintenance 
and construction work—a highly efficient machine 
GUARANTEED TO MEET A CLAIMS, at a 
fraction of the price asked for others—at a sav- 
ing that may amount to several hundred dollars! 
Send today for full details. You are not obligated. 
COMMONWEALTH MFG. CORP. 
Dept. U- Cincinnati, 
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RILEY PULVERIZE 


in Central Stati 


Plant after plant in the Public Utility industry has swung i 
Pulverizers . .. definitely establishing Riley as one of the | 


A few Public Utilities using Riley Pulveriz 


Union Electric Light & Power, Cahokia... “— ) 


% 
Pe! 


Edison Electric Illuminating Co., Boston . . . Repe 
Hartford Electric Light Co., Conn. . . . Repeat Order be 
Potomac Electric Power Co., Washington, D.C. ; 
Oklahoma Gas & Electric Co. . . . Repeat Order 

Stamford Gas & Electric Co., Conn. 

City of Springfield, Til. 

City of Tacoma, Wash. 

Savannah Electric Co., Georgia 

Dubuque Electric Co., Iowa 

Central Iowa Power & Light Co. 

Lynn Gas & Electric Co., Mass. 

Upper Michigan Power & Light Co. 


RILEY STOKER CORPORATIO! , 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA _ PITTSBURGH BUFFALO CLEVELAND DETROIT 
ST. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FU N 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SET™ 
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HAUL MORE TONNAGE AT LOWER COST 
WITH NEW 1938 CHEVROLET TRUCKS 


Sohii-s oath a olb htt a Od al-\p dell) i aablol c-Met e-W ol-sbaleM@bt-t-teMebales obte Me bate Me baled cette 
fol) cer-b at Cole (- Mo} Mo 8 0 MND aale t= cop abate le (- Wie) ol-> cel ole) ol Samm ab 04-1 OM ol-(olo hb t-{- Mo} aon: 
eee bbate ME oloh'7-) dob ale Ml} cobaqbbale Miele) cal o}bal-loMh (old eUb col} MobatcUbal-> o0o}l-Mol-sadeboagt 
balel- Mis I-Tole) alc ON ol-Yole hbt-t-Mrop ahd al- WE lo) ab ob c-) alole\-) and al-MB oh mle) ol-b coh stale Mele 
Net Coh mb aatobtat<-selobater-M-> sel -sat-1-Mo} a Os al-\ ode) ah ebablc MmmE o> (obaabbal Mi dal avle lol 
Lobat- 6 gb lot atop ao) a al-\\ ae tc tol Ot al-\'p co) (-\ ah oat lol <td ob bb UG abce) Mekbb del ol K-Mel-b 01-5. 


Sato Miot dete) bir cobale bbaleM-toledalob aah 








j SIX CHASSIS MODELS FAMOUS VALVE-IN-HEAI 7 
Light Delivery, 1%, 34, 1, 114 Tons TRUCK ENGINE 
(13114- and 157-inch wheelbases) “ 
° PERFECTED HYDRAULI 
FIVE WHEELBASE LENGTHS TRUCK BRAKES 
112-inch to 157-inch ° 4 
° *FOUR-SPEED TRANSMI 
*FULL-FLOATING REAR AXLE « 
. MODERN STYLING 
5 EXTRA-STRENGTH FRAME *#1'4-Ton M , 
EVROLET MOTOR DIVISION eral M + DETR 
ee “THE THRIFT-CARRIERS FOR THE NATION 
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= _ = TAYLOR STOKER UNITS 
TAYLOR STOKERS 
FURNACES (Woter-Coole 
bom = my ASH HOPPERS 


! 
I 
l 
: 


























iis} [ELIMINATE :] i 
THE SMOKE NUISANCE 


Power plants in thickly populated 
areas of the United States and 
abroad keep their communities con- 
tented by firing with Taylor Stok- 
ers. Taylor Stokers satisfy the 


most stringent of anti-smoke or- 


dinances. Investigate all the advan- 


tages of Taylor Stokers! 








Division: AMERICAN ENGINEERING COMPANY 


PHILADELPHIA, PENNSYLVANIA 


ctt A-E-CO LO-HED MONORA ELECTRIC HC TS, A-E-CO HE SHAW 
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he sale of Modern Lighting 
r Modern Store Fronts should 
begin at Home! 


Public Utilities Fortnightly 


71 


Here’s how Architect Geo. F. Sansbury and the Potomac Edison Company 


convince the merchants and property 
brightly lighted stores. 


value o 


dern store front demands modern illumina- 
And modern illumination means a heavier 
load. There’s a natural tie-up if there 
Was one . . . new Pittco Store Fronts and 
lighting. 
take best advantage of this tie-up . . . to 
be prospects in your community of the sound- 
store front modernization with better light- 
+. there’s nothing more valuable than an 
example . . . on your own show rooms... 
what you mean. 


to a merchant . . . tell him the need for 
Merchandising methods . . . plug away on 
of a new store front with better lighting. 
clinch the argument, you say “Look at our 
Quarters down the street. There’s a new 
++. illuminated in the modern manner. We 


owners of Cumberland, Md., of the 


practice what we preach . . . because we know it 
means better business!” 


Put a new Pittco Front on your utility show rooms. 
Make them an example of what you preach. And 
when the Pittco Store Front Caravan, sponsored 
by Pittsburgh Plate Glass Company, comes to your 
territory, don’t miss it. It shows you numerous 
actual examples of modern store front lighting. It 
offers you an opportunity to cooperate with a pro- 
motional effort that leads directly to more business 
for you. Contact our local branch for data about 
the Caravan ... and for any meen on store 
fronts you may need in your wo 


[pit P\TTS BURGH, 
PLATE GLASS COMPANY 
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Babcock & Wilcox Company, The 
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Barber Gas Burner C 
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Carpenter Manufacturing C 
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APPRAISALS AND RATE QUESTIONS 


CHICAGO 


NEW YORK 


SAN FRANCISCO 








MARK WOLFF 
Public Utility Consultant 


Investigations, Rate Studies, Valuations, Reports, Expert Testimony 
Corporate Reorganizations 


NEW YORK, N. Y. 


NEW ORLEANS, LA. 


CHICAGO, ILL. 








BLACK & VEATCH 
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Consulting Engineers 
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Rigid quality stand- 
ards and over 60 
years of experience 
combine to make 
American-Marsh 
Pumps a long-time, 
profitable invest- 


ment. 


No matter what your pumping 
problem, American-Marsh Engi- 
neers can help you get results 
with utmost economy. Write us 
for Bulletins. 


AMERICAN-MARSH PUMPS, |} 


Centrifugal, Turbine, Steam, and Power Pum 


BATTLE r= - MICHIG 
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The entire Fettea0t Wrench is guaranteed 
but it's the Housing Guarantee 


That Stops 75% of Your 
Pipe Wrench Repairs 


DSSS SOOSOaasassssoossoooossosaass 
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® You sophisticated buyers know that any responsible 
manufacturer guarantees his products against defects 
of material or workmanship. RILZAQ0D tools are so 


guaranteed, of course. 


But only FRIED guarantees that the wrench 
housing (weakest part of most wrenches) will never 
break or warp. That's what makes a real-saving, fully 
75%, in your wrench repair bills. With its pee 
molybdenum alloy jaws, it practically ends your 
broken wrench problems and expense. 


nF wert No wonder RIZAID has millions of users all over 
meme the world. Replaceable jaws are slip and lock-proof. 
fm Handy pipe scale on full-floating hook jaw. Adjusting 
nut spins easily in all sizes, 6" to 60". Comfortable 
i grip Fandle. End pattern for pipes against flat sur- 
aces. 

Test the RIBAID any way against we A other 
wrench. You'll like the "feel" of it, its satety, its 

economy. 


Buy from your Jobber—today. 


e The Ridge Tool Co., Elyria, Ohio 
This FRIG20I Makes 1 Man into 14 
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The RIQID Compound-Leverage Wrench 
makes one man strong as fourteen—pays for 
itself quickly in salvaged fittings. 


AFP LIES 19D PIPE TOOL 
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ETTER transformers .... better 

regulators... . better switchgear, 
cable, and meters —all because the 
engineer is ‘applying today’s knowl- 
edge to the neyer-ending task of 
meeting tomorrow's needs. 


Under his hand take shape the power 
plant and the substation ofthe future. 
The cost of generation, transmission, 
and distribution will thus continue 
downward. And your services will be 
that much. nearer. to .your ideal of 
supplying all the kilowatt-hours de- 
sired to all those ~who' desire them; 
and at the least possible cost. 


GENERAL 


Through the everyday purchases th 
you make from those” manufactur 
who havethe experience, the facilit 
and the yision so essential in thiswo 


at saivitths eter and eC 
mies—were made possible by! 
purchases.of G-E apparatus a : 
years ago. ” eee in the same Wa 


service are an integral par’ 
purchase. I make from 
alectric.’’ 





